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SUPREME COURT OF WISCONSIN. 


MATTOON MANUF’G CO. 
vs. 


OSHKOSH MUTUAL FIRE INS. CO.* 


The agent solicited the insurance of a manufacturing-risk, but was told that 
until the inventory was completed the apportionment of the amount be- 
tween the building, machinery, and stock in acccordance with a printed 
form handed to the agent, could not be determined on. Finally, by 
agreement a blank note was signed by plaintiff without date or amount, 
payable in installments at such times as the company might assess and 
given to the agent, together with a blank application also signed, both 
to be filled out at such time as the proper apportionment should be sent 
by the company. These were forwarded by the agent with a request to 
hold them until the forms were sent. 


Held, That there had been no completed contract of insurance. 
Seaman & Wrtuams and Josxua Starx, for Respondent. 
F. W. Hoverton and C. W. Ferxer, for Appellant. 
Orton, J. 
This suit was instituted by the respondent company to recover 
$5,000 insurance, by virtue of a contract of insurance between the 


£. * Decision rendered, November 1, 1887. 
VoL. XVII.- 1. 
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parties, made on the twenty-fifth day of August, 1886, on account of 
loss by fire occurring on the tenth day of September, 1886. The 
pleadings are such that only one single issue was presented, and 
that was whether there was any contract of insurance between the 
parties, or whether the facts proved constituted a contract of insur- 
ance. It was stipulated by appellant’s counsel that the circuit 
court in which the action was tried might direct a verdict for either 
party, as it might be advised from the evidence, and that the only 
error that the appellant can assign will be a matter of law arising 
upon the finding that there was a contract upon the facts proved. 
This seems to be, the effect of the proposition made by the learned 
counsel of the appellant, found in the record. The court thereupon 
overruled the motion of the defendant to direct a verdict in its favor, 
and directed a jury to find a verdict in favor of the plaintiff for the 
sum of $4,800, with interest on that amount from the fourteenth day 
of September, 1886, and the defendant’s counsel excepted to both 
rulings. The defendant’s counsel thereupon made a motion for a 
new trial on the minutes, on the ground that said verdict is contrary 
to the law and the evidence, and excepted to the overruling thereof. 

It is substantially stated in the complaint that about the twenty- 
fifth day of August, 1886, the respondent gave its note to the appel- 
lant for $1,000, payable in installments at such times as the appellant 
might order or assess, with a blank application annexed thereto, duly 
signed by the respondent; and that the same was accepted by the 
agent of the appellant with the understanding and agreement that 
the same would effect a contract of insurance, and that such agent 
should fill out, or eause to be filled out, the blanks in said applica- 
tion and note, in accordance with the facts relating to the ownership 
of the property to be insured, with a description of the risk, of which 
a printed form issued by the respondent for such purposes, was 
then and there exhibited to the appellant’s said agent; and that 
thereupon a written policy of insurance for such time and for such 
terms, in accordance with such agreement, should be made by said 
appellant, and forthwith delivered to the said respondent. It is 
further stated in the complaint that said note and application were 
by said agent forwarded to, and are in the possession of, said appel- 
lant, and said agreement was duly reported to said appellant, and 
said appellant duly accepted of said risk, and notified the respond- 
ent thereof, but has neglected to send the written policy so prom- 
ised to the respondent, and continued to so neglect, even after the 
fire, to send or deliver the same to the respondent, and refuses all 
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liability in the premises. These statements are followed with the 
proper statements of the loss of certain property by fire, and of de- 
mand and refusal of payment, etc. 

It is very clear that these facts make a complete, subsisting, and 
valid contract of insurance, without the written policy that the ap- 
pellant company so neglected to send or deliver to the respondent. 
(1) It is alleged that the appellant gave its note of $1,000 for such 
insurance; (2) that there was an understanding and agreement upon 
the acceptance of said note and application by the appellant, that 
the same would effect a contract of insurance, and that the agent 
should fill out the blanks therein as to date; (3) that said agent 
should fill out said application with a description of the risk, of 
which the printed form was then and there exhibited to said agent; 
and (4) that thereupon a written policy of insurance, for such time 
and terms, should be made out and delivered forthwith to the re- 
spondent; (5) that the appellant neglected, and still neglects, to do 
these things; and (6) that the appellant duly accepted of said risk, 
and notified the respondent thereof. These allegations are necessary 
and vital to make the contract of insurance perfect and complete. 

These important allegations were virtually denied in the answer, 
and it is substantially alleged that the note was in blank as to date; 
and the application was in blank as to date, and the description of 
the property to be insured, contained in a form to be thereafter 
made and furnished to the appellant by the respondent, and that 
such form was never furnished to the appellant until after the loss 
by fire had occurred. 

In this connection it is proper to say that it is claimed on behalf 
of the appellant that, admitting the facts stated in the complaint to 
be true, there was no contract of insurance, because there had been 
no payment of the first installment of the said note, as the first year’s 
premium on said risk, according to a by-law of said appellant com- 
pany, that makes it liable only after such payment as a condition 
precedent. It seemed to be customary for said company to demand 
and receive such-one year’s premium on the delivery of the policy; 
and there is in evidence a policy made out and delivered, bearing 
date the twenty-fifth day of August, 1886, the date of the applica- 
tion in that case as well as in this, to the Halstead & Whiffin Manu- 
facturing Company by this same insurance company, for $5,000 on 
the main building, and three classes of property as the contents 
thereof, and said premium of $200 was demanded and paid at the 
time of such delivery. George B. Mattoon was the president of both 
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companies, and made the application in both cases. In that case 
the description of the particular property to be insured was fur- 
nished by the respondent to said company at the time of the appli- 
cation, and inserted therein, and everything was done to make a 
valid contract of insurance, before the actual issue of the policy, 
whieh was to be antedated to agree with the time of the application. 
This policy of insurance to another company, and the facts concern- 
ing the same, were introduced in evidence, against the objection of 
the appellant. But it certainly serves to illustrate the manner in 
which such business was done by both companies at the time, and 
when a contract of insurance was deemed fully completed. The 
terms of the note given in such a case, and in this case, would seem 
to determine the question of the payment of any and all of. the in- 
stallments thereof. The $1,000 is payable by installments at such 
times as the directors of said company may order and assess. If 
such a note is given, and everything else done to make a valid con- 
tract of insurance, we cannot say, as a matter of law, that the first 
year’s installment of such a note must be paid to make the company 
liable, unless the company had so ordered and assessed before the 
contract was otherwise completed. So we say, if everything stated 
in the complaint had been done, the contract of insurance was com- 
plete, although such first year’s installment had not been paid, be- 
cause not so ordered and assessed. 

There is very little substantial difference between the testimony of 
Mattoon, the president of the respondent company, who made the 
blank application and note, and of Mather, the agent of the appel- 
lant company, who received and transmitted the same to said com- 
pany. Wherein there is any disagreement will be observed in 
passing. The facts appear to be as follows :— 

The applications for insurance, in both cases, were made at the 
same time. In the case of the Halstead & Whiffin Manufacturing 
Company, the application and note were filled out and signed at the 
time. The witness Mattoon testified that “he told the agent that 
he wanted the $5,0U0 to cover that risk [the factory and contents], 
but that he did not know which he would place it all on,—machin- 
ery, building, or stock,—but they were just taking an inventory.” 
The treasurer of the company, Paltzer, handed the agent a printed 
“form ” that had been used in other cases, containing buildings und 
factory, the size and location thereof, the amount of machinery, 
building, and stock to be insured. The object of awaiting such in- 
ventory appears to have been to make out a specific “form ” similar 
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to that exhibited, containing a description of the building, and the 
particular contents thereof, classified in certain amounts to make up 
the $5,000. This was to be the description of the property to be 
filled in the written application, after such inventory had been made, 
and such form furnished. It seems, also, that this particular build- 
ing, and the contents thereof, had already been insured in other 
companies to the amount of over $60,000, and so classified. In ex- 
planation of this, said witness testified: “I told him when we got 
the inventory figured up, if we were short on machinery or stock, 
that I would put it on that,—divide it up; and he [agent] said that 
would be all right.” When asked if he referred to filling out the 
“form ” with the amount of insurance on each kind of, property, 
which was not done at that time, he replied: “It was understood 
that it should be done.” “That form was made out three days after 
the fire.” ‘No form was made out and sent until it was made out 
and sent (with a letter to the company) three days after the fire,” 
(which occurred on the tenth day of September, 1886). “It was 
left with them to make it, until [after] we got our inventory fixed, 
until we could see where we were short.” The blank note in evi- 
dence which was signed by the respondent had no date, and was as 
follows: “ Oshkosh, Wisconsin, 188-. For value received in 
policy No. , dated the day of , 188-, we promise to 
pay,” etc. The application prefixed to the note is as follows : “ Ap- 
plication of [respondent company] for insurance in [appellant com- 
pany] in the sum of five thousand dollars, against loss or damage by 
fire and lightning on the property below specified, for the term of 
five years from the of , 188-, to wit, . This 
blank left for a description of the property is followed by 
questions and answers in respect to the property to be inserted in 
the same; the first being as follows: “Are you sole owner of 
the property to be insured (exclusive of the land)? Answer. Yes.” 
This note and application so left in blank were forwarded to the 
company by the agent, Mather, with a letter dated August 25, 1886, 
and at said date saying: “ Inclosed find application [of] the Mattoon 
M. Co., to be held until they send you the form they are getting up,— 
some new ones. [Signed] J. H. Marner.” These were all the papers 
or advices the appellant company ever received until after the fire. 
The witness Mattoon further testified : “I think it was three days 
after the fire, the 13th, when I made up the apportionment on the 
various specific items of property as set forth in exhibit H.” “Then, 
when we made up the apportionment or the forms, we placed it 
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where we pleased; that is a privilege I had when I gave the insur- 
ance, and I could place it where I saw fit.” This apportionment or 
form, which was to contain a specific description of the property in- 
sured, and which was so furnished after the fire, was, in effect, $500 
on the buildings, describing them; $1,500 on machinery, shafting, 
etc.; $3,000 on stock, raw, wrought, and in process, etc. The appellant 
company was furnished for the first time the day after the fire, with 
a list of the companies in which the factory and contents had been 
insured, with the particular description of the property insured in 
each company, and the amounts of insurance upon each class of the 
property. At the bottom of this schedule or list is appended the 
following. note, viz.: — 

The Oshkosh Mutual has accepted a risk of $5,000 on this property, but it 
has not yet been apportioned between “‘ building,” ‘‘ machinery,” and ‘‘ stock,” 
and no policy yet issued. 

The agent, Mather, who was called as a witness for the respond- 
ent, testified that he called at Mattoon’s office, and applied for some 
insurance, as he said he would give him some; that Mattoon replied 
that they were not prepared to fix it then, as they were taking 
stock; and they showed him a form similar to that exhibited to wit- 
ness, and he understood that they were getting up some new ones, 
and as soon as they got them out they would send them to the 
company. The witness then proposed that they would make out a 
blank application then, leaving the date blank, fill the note out, and 
leave the date blank, and when they got their forms ready they 
would send them to the company, and that they could then make 
out a policy, and date it, and fill in the date of the note and applica- 
tion to correspond. The witness further stated that Mattoon con- 
sented to this arrangement and signed the note. The witness 
Mattoon did not deny this version of the matter when re-examined, 
except that there was nothing said about dating the note or applica- 
tion. 

On the ninth day of September, the day before the’ fire, the sec- 
retary of the appellant company wrote to the respondent to send 
on the “forms” to be inserted in the policy, and that the policy 
would be sent by return mail, and yet none were furnished until 
three days after the fire. 

This is all the material evidence in the case. 

The circuit court directed a verdict for the plaintiff for $5,000, 
less, as is supposed, the $200, the first installment of the note and 
first year’s premium. 





1888.] Mattoon Mfg Co. vs. Oshkosh Mut. Fire Ins. Co. 9 


It seems to us that these facts, viewed in the most favorable light 
for the respondent, fall far short of making a contract of insurance. 
(1) No policy of insurance was ever issued, nor could it be issued, 
by reason of a want of description of the property to be insured; 
and neither the note nor application was ever completed, and could 
not be, for the same reason. (2) Neither party could have under- 
stood that the contract was completed and valid on the twenty-fifth 
day of August, 1886, or the note would have been dated on that © 
day, as well as the application, and everything done, except the spe- 
cific description of the property which was not deemed material, and 
left to be inserted by the respondent in the application and policy, 
at any time before or after the fire, as a matter of mere-form; or 
why was not the policy issued on the “factory and contents,” and 
sent to the respondent to insert a special description of the property 
insured at its leisure? (3) The respondent was never bound by its 
note or application, or by any of the conditions of the policy, before 
the fire or since, and of course, neither was the appellant bound by 
any pretended agreement on its part. (4) Both parties saw fit to 
make the contract and policy depend upon the respondent’s fur- 
nishing the description of the property that it wished te have in- 
sured as a condition precedent to the issuing of the policy. (5) 
The respondent reserved the right to have the insurance placed 
upon property that was “short of insurance” in other companies, 
and to make an inventory in order to ascertain that fact, and to have 
such property inserted in the application and policy, and thereby 
prevented a consummation of the contract. (6) The description of 
the property to be inserted in the application and policy was not 
immaterial, because both parties saw fit to make it material by their 
contract. (7) As the matter stood before the fire, there was no 
consideration whatever for the risk. All that the appellant company 
had ever received from the respondent was this blank note and 
blank application, with the request to “hold them” until the 
“forms” are sent on. (8) The appellant company could make no 
assessment of the cash premium to be paid on this blank note, ac- 
cording to section 1,907, Rev. St., and according to the condition of 
such notes themselves. (9) The apportionment of the insurance 
was the right of the respondent, and it had not exercised that right. 
(10) The appellant company had never acted upon the application, 
or been called upon to act, but awaited its completion according to 
directions. 
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By the simple elements or elementary principles which constitute 
a contract, here was no contract. (1) Important and material 
things were left to be done. (2) The minds of the parties had never 
met upon the subject-matter of the contract, or property to be in- 
sured. (3) There was no mutuality or consideration in the unfin- 
ished state of the negotiation, and no promise or undertaking on the 
part of the appéllant company to insure any certain property. (4) 
There must be subject-matter to which the policy could attach. (5) 
The amount of indemnity must be definitely fixed. (6) The dura- 
tion of the risk must be definitely fixed also. . When did this risk 
commence, and when was the end of the five years? (7) The pre- 
mium of cash or note, as the consideration of the risk must be 
agreed upon, and fixed as a valid charge against the insured. 
These requisites of a contract of insurance without a written policy 
are all wanting in this case, and if either of them is wanting there 
is no valid contract: 1 Wood, Fire Ins., § 5, and note. “If any- 
thing is left open or undetermined, so that the minds of the parties 
have not met, no contract exists” (id., § 6, and note; Strohn vs. In- 
surance Co., 37 Wis., 625); “or where the apportionment of the 
risk has nat been agreed upon” (id.; Sandford vs. Insurance Co., 
11 Paige, 547); “or if anything remains to be done by the insured 
as a condition precedent” (id.; Thayer vs. Insurance Co., 10 Pick., 
326); “or, if upon the whole evidence, it is left in doubt whether a 
binding contract was really made, a recovery will not be permitted ;” 
“the details of the contract must be fixed” (id.; Hughes vs. In- 
surance Co., 55 N. Y., 265); “or where the assured had the right to 
determine how the risk should be apportioned, no recovery for the 
loss could be had” (Sandford vs. Insurance Co., supra); *‘ or if the 
contract is not so far perfected that the insurer could maintain an 
action for the premium, no perfect agreement exists, and the insurer 
is not liable” (id.; Wood vs. Insurance Co., 32 N. Y., 619). A case 
very much in point is cited by the learned counsel of the appellant 
(Kimball vs. Insurance Co., 17 Fed. Rep., 625), resting upon the 
want of an apportionment of the risk. 

But this transaction is so wanting in all of the elements of a per- 
fect contract, it would seem to be supererogation to cite further au- 
thorities. Among other numerous authorities cited by the learned 
counsel of the respondent to support this contract, there are none 
applicable to such a case. Here, everything was left blank and un- 
perfected, to await the apportionment to be made by the respond- 
ent as to fix the date, and consequently the duration of the risk, and 
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the liability of the respondent upon the note, or for the premium to 
be paid, and to complete a valid application for insurance. I do 
not believe that any case can be found so wanting in nearly all of 
the elements of a contract of insurance, and, much less, in which 
such facts are held to have constituted a perfect and valid contract. 
There may have been cases in which the contract was held to be 
valid and complete where the apportionment was not made by the 
parties, but they were such that certain known property was in- 
sured, and the law could make the apportionment from data fur- 
nished by the contract, or the circumstances of the case. Such was 
the case of Fitton vs. Insurance Ass’n (20 Fed. Rep., 766), cited by 
the learned counsel of the respondent. 

There was something said about the policy covering the “ factory 
and contents,” but the appellant company never knew or heard of 
any such thing; and the application made out by the respondent, to 
be forwarded by the agent to the company, was a blank as to any 
and all property to be insured, and remained so until after the fire, 
and the company never knew what property the respondent wished 
to have insured. 

It is too clear for further consideration that there was no contract, 
and we think the circuit court erred in the law in finding from these 
facts that there was. 

The judgment of the circuit court is reversed, and the cause is re- 
manded for a new trial. 


SUPREME COURT OF CALIFORNIA. 


BERNERO 
vs. 


INSURANCE COMPANIES.*/ 


> 

Where two insurance companies join in issuing a policy against loss by fire 

in which the several liability of each is distinctly set forth, and,a loss 

occurs, they may be joined as defendants in an action to recover the loss ; 

and a notice of such loss, addressed to one of such companies, but deliv- 
ered to the agent of both, is equivalent to a notice to both. 


* Decision filed, July 18, 1884.—Opinion by J. 
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SUPREME COURT OF INDIANA. 


HOME INS. CO. or New York 
VS. 


W. W. GILMAN, Ex’r.* 


In Indiana under a policy with loss payable to mortgagee as interest may ap- 
pear, where it is alleged that the loss exceeded the interest of the mort- 
gagee, a joint action may be maintained by the insured and mortgagee 
against the company. 

The delivery of a policy acknowledging payment of premium concludes the 
company from denying payment for the mere purpose of defeating the 
insurance, though it is only prima facie evidence in a suit to collect the 
premium. 


Cash payment of premium may be waived by an agent authorized to deliver 
the policy, notwithstanding a provision in the instrument to the contrary. 


Credit to the company for the premium in the account of the agent, or credit 
by the agent to the insured, or payment to the agent is sufficient payment. 


An agreement by such agent to credit the insured with payment in settlement 
of a personal indebtedness is valid in the absence of fraud. 


When the insured has taken title in good faith and the parties who might 
contest its validity are satisfied that it shall stand, the insurer cannot al- 
lege want of power to make the transfer in order to defeat the insurance. 


Harrison, Hines, and Exam, for Appellant. 


Txompson & Oswatt, for Appellee. 
Mircuet1, J. 


A policy of fire-insurance was issued to George Sapp, the alleged 
owner of a store-building, stipulating for insurance against loss or 
damage by fire to the amount of $1,500. The policy contained the 
following stipulation : “Loss, if any, under this policy, payable to 
W. W. Gilman, executor of the Reynolds estate, as his interest may 
appear.” The complaint alleged that at the time the policy was is- 
sued, to wit, on the 14th day of February, 1885, as also when the 
property insured was destroyed by fire, February 16, 1885, Sapp was 
the owner thereof in fee simple; and that Gilman held a mortgage 
thereon to secure a debt due him from Sapp amounting to $900. It 
also alleged that the amount of the loss exceeded the amount of the 
debt due Gilman. The appellant contends that Sapp and Gilman 


* Mpinion filed, September 30, 1887. 
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cannot maintain a joint action on this policy, and hence that the 
court erred in overruling the demurrer to the complaint. The 
learned court below was of opinion that an action might be so main- 
tained, and after hearing the proofs, rendered judgment “that the 
plaintiffs do have and recover of and from the defendant the sum of 
$1,537.51, and that of said sum William W. Gilman, as executor of 
the estate of Henry Reynolds, deceased, shall first recover the sum of 
$949.51, and the plaintiff, George R. Sapp, shall recover the residue.” 

The question is thus presented whether, after the loss, Gilman and 
Sapp had such a joint interest in the policy as entitled them to join 
as plaintiffs in an action thereon. Section 262, Rev. St., 1881, pro- 
vides that “all persons having an interest in the subject of the ac- 
tion, and in obtaining the relief demanded shall be joined us plaint- 
iffs, except as otherwise provided;” and by section 269 of the code 
it is enacted “ that, of the parties in the action, those who are united 
in interest must be joined as plaintiffs or defendants,” etc. Section 
568 provides that judgment may be given for or against one or more 
of several plaintiffs, or for or against one or more of several defendants, 
and that the judgment may, when the justice of the case requires it, 
determine the ultimate rights of the parties on each side, as between 
themselves. These statutes must be deemed to have modified the 
extremely technical and arbitrary rules of the common law in respect 
to parties and the rendition of judgments. Their effect is substan- 
tially to adopt the equitable rules of chancery courts in regard to 
these subjects, and they require the application of those rules to 
each case as it arises, whether it be of a legal or equitable character: 
Tate vs. Railroad Co., 10 Ind., 174; Goodnight vs. Gaar, 30 Ind., 
418; Pom. Mun. Law, secs. 200, 215; Work’s Practice, 98, 99. 

At the common law it was essential that all those who appeared on 
the record as plaintiffs should have an interest in the whole ‘of the 
recovery, so that a judgment in solido could be rendered in favor of 
all the plaintiffs, as also against all the defendants. This rule, never 
founded upon any substantial reason, has been modified by the 
provisions of the code already referred to: Moyer vs. Brand (102 
Ind., 301), and cases cited. 

While it has often been decided under the code that all persons 
who join as plaintiffs must have an interest in the subject of the ac- 
ticn, and that it is necessary that they be united in interest (Dill vs. 
Voss, 94 Ind., 590; Faulkner vs. Brigel, 101 Ind., 329, and cases 
cited), it does not follow that the interest of all must be equal, or 
that their interests may not be legally severable. It is, of course 
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not meant that two or more persons having separate causes of ac- 
tion, although they arise out of the same transaction, and be against 
the same defendant, may nevertheless unite in the same action. 
Where, however, there is, as was said in Tate vs. Railroad Co., su- 
pra, “ one common interest among all the plaintiffs, centering in the 
point in issue in the cause, the objection of improper parties cannot 
be maintained,” even though the amount of their several interests be 
unequal, and even though they may be entitled to several judgments 
in respect to the amounts to be recovered. All must have some 
common interest in respect to the subject-matter of the suit, and 
each must be interested that all have relief in respect to that subject- 
matter. This creates such a unity of interest as entitles parties so 
related to a particular subject-matter to unite as plaintiffs in an ac- 
tion: Martin vs. Davis, 82 Ind., 38. 

In the case before us, both parties plaintiff had, by contract, a 
common interest that a recovery should be had upon the policy of 
insurance. It was the interest of each that the other should re- 
cover, as well as that he should recover himself. A recovery by 
the mortgagee inured to the benefit of his co-plaintiff in that it es- 
tablished a common right. The amount recovered by the mort- 
gagee went in liquidation of the mortgagor’s debt; while a recovery 
by the latter had a like effect upon the common right, and entitled 
the former to receive payment out of the sum recovered as his in- 
terest in the fund might appear. Each was therefore interested in 
the relief sought by the other; and as both appeared upon the face 
of the policy to have a common interest, neither being entitled to 
the whole fund, it was proper for the protection of the defendant, 
that both should be parties. “It was not so material whether they 
were plaintiffs or defendants, so that their rights under the contract 
would be barred by the event of the suit :” Mornister vs. Cunning- 
ham, 67 Ind., 123; May, Ins., sec. 449. There was no error in over- 
ruling the demurrer to the complaint. 

The seventh paragraph of answer set up, in substance, that the 
policy sued on had not been delivered nor paid for except in the 
manner following: It averred that two days before the fire occurred 
the appellee, Sapp, applied to the company’s agent at Goodland for 
insurance. It was there agreed between the agent and the appli- 
cant that, in consideration that the latter would give the agent 
credit on an indebtedness due from him to the applicant for the pre- 
mium agreed upon, the agent would make out and deliver a policy 
of insurance covering the property in a stipulated amount. The 
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agent was given credit accordingly, but the policy was not made out 
until after the property was destroyed by fire. The agent made 
due report of the policy, and transmitted the amount of the pre- 
mium to the company in due course. The company having no pre- 
vious knowledge of the manner of payment to its agent, received and 
retained the premium until after the suit was brought, when, learning 
the fact, it tendered the mount to the insured. To this answer the 
plaintiffs replied that they made the contract of insurance in good 
faith with the defendant’s agent, and that they were at the time 
ready and willing to pay the premium; but that payment in money 
was waived by the company’s agent, who accepted in payment 
credit upon an indebtedness due the insured, and that the agent for- 
warded the amount of the premium to the home office in the regular 
course, etc. It is contended that the court erred in overruling a 
demurrer to this reply. The fact must be kept in view that the 
suit is upon an executed policy of insurance, a copy of which is set 
out with the complaint. The complaint avers that the policy was 
executed on the 14th day of February, 1885, the day of its date. 
and that the property insured was destroyed by fire on the 15th of 
the same month. There was a general denial pleaded with the 
other special answers. There was no answer of non est factum, nor 
was the seventh paragraph of answer verified. 


So far, therefore, as the allegations of the answer go in denial of 
the execution of the policy prior to the date of the fire, they are 
material. The answer presented no issue relating to the execution 
of the policy. The execution of the policy not having been denied 
under oath, the plaintiffs below were not bound to prove its execu- 
tion: Sperry vs. Dickinson, 82 Ind., 182. Under a mere denial of 
any allegation, no evidence shall be introduced which does not tend 
to negative what the party making the allegation is bound to prove:” 
Section 377, Rev. Stat., 1881. The effect of the answer was there- 
fore to admit the execution of the policy, as alleged in the complaint, 

The question then comes to this, treating the policy as having been 
delivered at its date, was there such a payment of the premium or 
such a waiver of the condition of the policy which provides that, 
“the company shall not be liable by virtue of the policy until the 
premium thereof be actually paid,” as that the policy attached. The 
policy contains the following recital upon its face, viz: “The Home 
Insurance Company of the City of New York, in consideration of 
37,52, dollars to them, paid by the insured hereinafter named, the 
receipt whereof is hereby acknowledged, do insure,” etc. It pro- 
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vides further, in effect, that upon being countersigned and deliv- 
ered by the company’s duly authorized agent at Goodland, it shall 
constitute a valid policy of insurance. It was so countersigned and 
delivered with acknowledgment of payment therein written as above 
set out. 

The authorities justify the statement that where a duly authorized 
agent of an insurance company delivers a policy of insurance, which 
acknowledges on its face that the premium has been paid, such 
acknowledgment concludes the company from thereafter denying 
that a premium was paid, for the mere purpose of assailing the legal 
existence of the policy. Insurers are estopped to deny that the 
contract of insurance attached on account of non-payment after the 
policy has been duly delivered, and receipt of the premium duly 
acknowledged, unless the acknowledgment has been procured 
through a mistake, or by fraud: Basch vs. Insurance Co., 35 N. J. 
Law., 429; Insurance Co. vs. Fennell, 49 Il., 180; Insurance Co. vs. 
Mueller, 77 Ill., 22; Benefit Association vs. Jackson, 114 TL, 533, 2 
N. E. Rep., 414; Kline vs. Benefit Association, 111 Ind.,—11 F. E. 
Rep., 620. 

In a suit to collect the premium, or where the question of actual 
payment is involved, such an acknowledgment, like any other re- 
ceipt, may be only prima-facie evidence of payment; but a policy so 
delivered and accepted in good faith constitutes, presumptively, a 
valid contract of insurance, and the company assumes the burden of 
proving that it was delivered and accepted in bad faith, without 
payment or extension of credit, and in a manner known to the as- 
sured to be unauthorized and contrary to the usages of the com- 
pany. It is well settled that payment of the premium in cash may 
be waived by an agent authorized to deliver policies and receive 
payment, notwithstanding a stipulation in the policy to the con- 
trary; and, unless a policy so delivered is avoided by showing bad 
faith or collusion, it is enforceable: Insurance Co. vs. Hinesley, 75 
Ind., 1. If the insurance company has been credited with the pre- 
mium in account by their agent, or if credit has been extended by 
the agent to the assured, or if it has in fact been paid to him, no 
doubt it is a sufficient payment to the company to support the pol- 
icy: Sheldon vs. Insurance Co., 26 N. Y., 460; Insurance Co. vs. 
Dunklee, 16 Kan., 158; Michael vs. Insurance Co., 10 La. Ann., 737; 
Tayloe vs. Insurance Co., 9 How., 390; Mowry vs. Insurance Co., 9 
R. L., 346; Insurance Co. vs. Hasbrook, $2 Ind., 447; Wood, Fire Ins., 
Sections 28-30; May, Ins., Secs. 361-363. “Ifthe agent be author- 
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ized to receive the premium an agreement between the assured and 
the agent that the latter will be responsible to the company for the 
amount, and hold the assured as his personal debtor therefor, is a 
waiver of the stipulation in the policy that it shall not be binding 
until the premium is received by the company or its accredited 
agent:” May, Ins., Sec. 360; Sheldon vs. Insurance Co., 25 Conn., 
207; Insurance Co. vs. Curtis, 32 Mich., 402; Willcutts vs. Insurance 
Company, 81 Ind., 300, and cases cited. 

It is fairly to be inferred, from the pleadings, that the agent agreed 
that upon receiving credit on his account due the assured, he would 
be responsible to the company for the amount of the premium. 
Having presumably credited the amount to his company at once, and 
having forwarded it according to his agreement in the usual course 
of business, the policy cannot be avoided in the absence of fraud, 
For all that appears, the assured was fully justified in presuming 
that the agent was authorized to make the arrangement disclosed. 
We are not required to decide what the rights of the parties would 
have been in case there had been no delivery of the policy: Hoff- 
man vs. Ins. Co, 92 U. S., 161; Insurance Co. vs. Colt., 20 Wall., 560. 
Or in case the agent had failed to give the company credit, and re- 
mit in the usual course. The demurrer to the reply was prop- 
erly overruled. 

The appellant contends, lastly, that a new trial should have been 
granted because the finding is contrary to the law, and is not sup- 
ported by the evidence. This contention rests upon the fact that. 
the plaintiffs alleged in their complaint that Sapp was the owner in 
fee-simple of the property insured. The proof shows that prior 
to the issuance of the policy Gilman, as executor of the estate of 
Reynolds, assuming to act under a power contained in the will of 
the testator, made a deed purporting to convey the premises on 
which the building insured was situated to Sapp. The appellant 
contends that the will did not authorize the executor to make the 
conveyance. This was a question, however, which the insurance com- 
pany could not make. Sapp having taken a conveyance, so far as 
appears, in good faith, and having gone into possession, claiming to 
be the fee-simple owner, he had an insurable interest in the prop- 
erty. So long as those interested in the execution of the will of 
Reynolds are content with the deed made by the executor, the in- 
surance company can make no question concerning the power of the 
executor in that regard: Wood, Fire Ins., sec. 274. 

Judgment affirmed with costs. 


VOL. XVIT.—2., 
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The policy insured specifically a country ‘‘store-house building occupied for 
general merchandising,” a ‘‘stock of dry-goods and clothing,” ‘hats, 
caps, and notions,”’ ‘boots and shoes,” and ‘‘ hardware, queensware, and 
groceries.” It also provided that if powder were kept in the premises it 
should be void. 


Held, That the fact that gunpowder is usually kept in country-stores would 
not override the express prohibition, and the presence of eighteen or twenty 
pounds of powder avoided the policy. 


Held, That the case was not affected by the knowledge of the agent and his 
representation at the time of insuring that the policy would not be 
vitiated by keeping gunpowder. 

Misstatements regarding title by the agent who filled out the application, 
when correct statements were given him by the insured, will not affect the 
policy. The company-is estopped to claim a forfeiture on this account. 

Wa. Linpsay and James A. Mircuetz, for Appellant. 
Ricuarps & Hives, Witxins & Sus, and W. T. Cox, for Appellee. 


Pryor, C. J. 

This was an action instituted in the court below to recover upon 
a policy of insurance issued by the appellant upon the store-house 
and goods of the appelleee. On the trial of the case, numerous 
special interrogatories were propounded to the jury, and, upon the 
return into court of the special findings, each party moved for a 
judgment. The motion of the appellant was overruled, and the case 
is here on appeal. Many questions are presented by the record, 
only one of which is necessary to be considered. 

By the terms of the policy the appellee, Rector, was insured to 
the extent of $2,000, as follows: $400 on his one-story, shingle-roof, 
frame, store-house building, occupied by the assured for general 
merchandising, situated seven miles from Bowling Green, on the 


* Decision rendered, March 5, 1887. 
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Scottsville road; $800 on his stock of dry-goods and clothing, while 
contained therein; $250 on his hats and caps and notions, while 
contained therein; $400 on his: boots and shoes, while contained 
therein; and $150 on his hardware, queensware, and groceries, 
while contained therein. It is further provided on the face of the 
policy that “if in said premises there be kept gunpowder, fireworks, 
nitro-glycerine, phosphorus, saltpeter, nitrate of soda, petroleum, naph- 
tha, gasoline, benzine, or benzine varnishes, etc. (except use of refined 
coal-kerosene, or other carbon-oils, for lights, if the same is drawn 
and lamps filled by daylight), without written permission in this 
policy, then, and in any such case, this policy shall become void.” 
The testimony conduced to show that the appellee kept gunpowder 
in his store, and the jury, by their special finding, said that Richard- 
son, the agent of the company, knew that fact when the application 
was prepared, and informed the appellee that keeping gunpowder 
for sale would not affect his policy. The jury also said that gun- 
powder was an article usually kept in a country-store of general 
merchanise. It is admitted by the answer of the appellee that he 
had gunpowder in his store, and, besides, he testified that he made 
no effort to save anything, as he was afraid of the powder, as there 
was eighteen or twenty pounds of it near the fire in the building at 
the time of the loss. The only evidence, however, before this court, 
consists in the special findings by the jury upon the evidence adduced 
on the trial. The motion for a new trial was not entered until the 
motion for a judgment on the special verdict, made by the appellant, 
had been overruled, and this was some eight or ten days after the 
verdict. So this court can look alone to the pleadings and the find- 
ings of the jury in disposing of the errors complained of. 

It is admitted that some eighteen or twenty pounds of gunpowder 
was in the store, and that the appellee had kept it for sale since and 
before the policy issued. This was expressly prohibited by the 
contract; but the appellee, to avoid this defense, alleges in his 
petition or reply that, when the application for insurance was made, 
the agent of the general agents of the appellant saw the powder, 
and told him he had the right to sell gunpowder, and that this pro- 
vision of the contract had no binding force when it was usual or 
-customary to sell gunpowder from retail stores; that, when regarded 
as a part of the ordinary merchandise kept in the establishment in- 
sured, it could be sold to customers. The fact that such a repre- 
sentation was made by the agent at the time is sustained by the 
special findings. It is also maintained by counsel for the appellee 
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that, although the keeping of gunpowder is prohibited by the terms 
of the policy, that “when such goods as are usually kept in country- 
stores are insured, it includes gunpowder, and gives the insured the 
right to sell. That the term ‘general merchandise’ embraces gun- 
powder, and the right to sell is implied, although the prohibition is 
express.” 

There is neither fraud or mistake alleged in the execution of the 
policy in question, but, on the contrary, it is conceded that the 
appellee (the insured) knew what the policy contained, and his right 
to keep and sell powder in his store-house is based on the represen- 
tations made by the agent at the time of the application that this 
provision of the policy did not prevent him from selling it as he did 
the other merchandise in his store-house. The policy was signed 
and delivered by the company, containing stipulations forbidding 
the use of certain inflammable substances, including gunpowder, 
within the store-house, and that certainly, if kept, enhanced the risk; 
and now it is urged that this part of the contract may be disre- 
garded by showing that the agent had made representations, at the 
time of the application, that destroyed the efficiency of that part of 
the contract; in other words, that what the agent said at the time 
the application was made is to govern, and not the stipulations em- 
braced in the policy itself. 

We perceive no reason why the rule excluding parol evidence 
contradicting or varying the terms of a written contract should not 
apply to contracts of insurance, as well as to any other written con- 
tract evidencing the purpose and intention of the parties. Here the 
verbal statement made by an agent prior to or at the delivery of the 
policy is held sufficient to establish u contract entirely inconsistent 
with the writing, in the absence of either fraud or mistake in its 
execution. Cases with reference to insurance policies may be found 
where the policy or its meaning has been interpreted, in the light of 
the circumstances surrounding its execution, that would seem to be 
at variance with this rule; as where a building insured is being 
used for the manufacture of certain articles that require the use of 
inflammable material, and without which tle building and the busi- 
ness in it would be useless, it was held that the right to keep and 
use everything necessary to the manufacture of the articles existed, 
although the policy forbid it, consent having been given by the in- 
surance company that the building insured might be used for the 
purpose of manufacturing the particular article: Viele vs. Germa- 
nia Ins. Co., 26 Iowa, 9; Archer vs. Merchants’ Ins. Co., 43 Mo., 434. 
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Tn this case no such question can arise, and, because gunpowder 
is usually kept in a country retail store, it is maintained that the 
insured has the implied consent of the company to keep and sell that 
which is expressly forbidden by the written contract. The fact that 
an insurance is obtained upon the stock of merchandise, and that 
powder is usually kept and sold or classed with the articles compris- 
ing this merchandise, will not authorize the sale of powder if by the 
terms of the contract it is prohibited, and the policy declared void if 
violated in that particular. As said by the court in the case of 
Birmingham Fire Ins. Co. vs. Kroegher (83 Pa. St., 64): “The rea- 
son for the prohibition may arise from the fact that the custom of 
selling gunpowder does exist in a country-store, and if such articles 
were never found among such stocks this provision in the policy 
would be useless.” . 

The keepin# of gunpowder certainly increased the hazard, and its 
prohibition from sale was a material part of the contract, and the 
statement made by the agent is so much at variance with the policy 
that, if permitted to supplant the writing, it seems to us would be 
opening the door to an assault upon every written contract by the 
mere verbal statement of the parties or their agents made at tke 
time of its execution. That a written contract may be canceled or 
reformed upon a state of pleading that would admit parol proof of 
its terms will not be denied, but when the written contract is plain 
in its meaning, and purports to express the intention of the parties, 
it would be a departure from a well-recognized rule of evidence 
applicable to all contracts to permit the introduction of parol evi- 
dence to show that the parties intended to give no force to certain 
stipulations of a contract that, if enforced as written, must, from its 
terms, have been regarded as an essential part of the contract, 
and perhaps without which the contract would never have been 
executed. 

Applicaticns for insurance policies, although signed by the insured, 
are sometimes written out, or the answers to the questions pro- 
pounded reduced to writing, by the company’s agent; and, when 
the agent has himself made a false statement by writing that which 
he knew was false and different from the statement given him by 
the assured, the company will be estopped from taking advantage of 
its own wrong, or that of its agent; and the principle, as said by 
Mr. Justice Miller in the case of Insurance Co. vs. Wilkinson (13 
Wall., 222) is “that, when one party has by his representation or 
conduct induced the other party to a transaction to give him an 
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advantage which would be against equity and good conscience for 
him to assert, he would not, in a court of justice, be permitted to 
avail himself of that advantage.” It then becomes the statement of 
the company, and not that of the applicant, and the rule recognized 
proceeds on the idea “that the application thus made is not the in- 
strument of the party whose name is signed to it.” 

Here is an instrument that the insurance company signed and 
delivered as its obligation to pay in the event of loss by tire. It 
contains a stipulation, unmistakable in its meaning, by which the 
policy is to be void if gunpowder is kept and sold in the store-house. 
The fact is known to the appellee, but he has seen proper to follow 
the interpretation of such contracts given by the sub-agent of the 
local agents, or by the local agents, made at the time of the applica- 
tion, “that, notwithstanding such provisions, you [the insured] can 
disregard them, and sell as if no such writing had been executed.” 

In this case the answers purporting to have been made by the 
applicant to the questions propounded are held not to affect him, 
although untrue and material to the risk, because the agent of the 
company in reducing the answers to writing made a false statement 
as to the title which he knew was untrue, and when, if he had writ- 
ten the response as given by the assured, the company could not 
have been deceived. The insured stated to the agent that he held 
a bond for title, with a lien on the property for $200, when the 
agent made him state that he had a fee-simple title. The answer 
was made truly by the assured, and in good faith, and the false- 
hood stated was by the agent, and not the assured. The latter 
did not, perhaps, know the difference between an equitable and a 
fee-simple estate, and the doctrine of estoppel should apply. But 
the court has gone further, and made the policy of insurance signed 
by the company, with its written stipulations, subject to the inter- 
pretation given by the agent of the language used, and that is, the 
stipulation “that, if gunpowder is kept and sold by the insured 
without the consent in writing of the company, the policy shall be 
void,” means that you may sell if gunpowder is usually sold in 
such stores. If such testimony is admissible, in the absence of 
some appropriate pleading to reform or cancel the writing, any 
stipulation contained in the policy may be disregarded in the same 
manner, and each party left to determine at last the terms of the 
insurance by such parol proof as would be competent to establish 
a contract if no writing had been executed. The mere fact that the 
party insured has gunpowder in his store at the time, and the 
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agent knew it, or that he intended to keep it, will not estop the 
company, as some of the opinions indicate, from enforcing the 
terms of the policy. If there is no powder kept or sold in the 
dry-goods or grocery store, there is no necessity for any such 
clause in the policy; but, as the keeping of gunpowder is especially 
hazardous, where there is a contract forbidding its sale, it should 
be enforced. That part of the contract may, it is: true, be waived; 
but there is no such question raised in this case, and, applying the 
rule of evidence to this class of contracts that is applied to all 
other written instruments, it must be held that the mere statements 
of the agent cannot vary the terms of the written contract between 
these parties. 

In the case of Steinbach vs. Insurance Co. (13 Wall., 183), where a 
like character of argument was presented, the court, in response, 
said: “But the plaintiff contends that they are included in the de- 
scription of ‘other articles in his line of business.’ The answer to 
this is that the policy itself requires that fireworks shall be specially 
written in it.” 

In the present case the company and the insured enumerated 
all the articles to be insured, and their value. First, the store-room 
at $400; stock of dry-goods, $800; hats and caps, $250; boots and 
shoes, $400; hardware and queensware, $150; amounting in all to 
$2,000. With this specific character of goods and wares insured it 
is claimed was included the powder that, instead of being insured, 
forfeited the policy if kept and sold. Courts have gone far in pro- 
tecting the insured against statements made by overzealous and 
always importunate insurance agents, but we are not disposed, how- 
ever great the hardship of the case, to remove all safeguards em- 
bodied in the contract of insurance for the protection of the com- 
pany because an interpretation of its meaning has been given by an 
agent contrary to the plain object of the language used. 

In our opinion the pleadings and special findings entitled the 
appellant to a judgment. The judgment is reversed and remanded, 
that such a judgment may be entered. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


LAZENSKY 
vs. 


SUPREME LODGE KNIGHTS OF Honor.* } 


In an action by the beneficiary upon a certificate issued to a member of a 
benevolent society, a condition of which was that the member should be 
in good standing at the time of his death, Held, that — of a recogni- 
tion of such membership by the defendant up to within a short time of 
the death of the member, in connection with the presumption that all 
persons follow such laws, rules, and regulations, as they are under, was 
sufficient evidence of the good standing of the member to maintain the 
action. 

The laws of the society provided that members should pay their assessments 
within thirty days after notice, and the society’s record showed a sus- 
pension before the expiration of that time. There being no other evi- 
dence, Held, that such suspension afforded no proof of the non-payment 
of an assessment, nor of any default of the member. 

There being no evidence of the non-payment of an assessment, the member 
could not be held to be in default by reason of having made no applica- 
tion for re-instatement, under rules wholly applicable to suspension for 
the non-payment of dues, fines, or assessments. 

In an action by the beneficiary upon a certificate issued to a member of a 
benevolent society, an application for re-instatement, made by the mem- 
ber, is not competent evidence to prove the fact of his suspension. 

Nor is astatement made by the member that he was suspended for the non- 
payment of an assessment competent evidence to prove that fact. 

In such an action, the mere record of a sentence of suspension of the member, 
without any proceedings whatever to found it upon, and not according to 
the laws of the order, is not conclusive as to membership and standing. 

Where evidence of the death of a member had not been duly furnished a 
benevolent society, a refusal to pay on other grounds is a waiver of this 
requirement. 


Cuarwes Strecker, for Plaintiff. 
Morris Goopsart, for Defendant. 
WHEELER, J. 
This suit is brought upon a benefit-certificate issued by the de- 
fendant to Joseph Lazensky, a member of Manhattan Lodge No. 
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1,165, a subordinate lodge, wherein it is recited that the certificate 
was issued upon evidence received from the subordinate lodge that 
he had received the degree of manhood, and was a contributor to 
the widows and orphans’ benefit-fund of that order; and that, upon 
condition, among other things not material, that he should comply 
with the laws, rules, and regulations then governing that order, or 
that might thereafter be enacted for its government, and be in good 
standing at the time of his death, the defendant agreed to pay to 
his wife, the plaintiff, $2,000 out of the widows and orphans’ fund, 
in accordance with and under the laws governing that order, upon 
satisfactory evidence of his death. The certificate was dated 
December 18, 1881. The plaintiff alleged that he was a member 
in good standing up to the time of his death; that he died Jan- 
uary 20, 1886; that she demanded the sum of $2,000, and that the 
defendant refused to pay it. The defendant admitted the mem- 
bership and issuing of the certificate; denied that it had any 
knowledge or information sufficient to form a belief that he was a 
member in good standing at the time of his death; and alleged 
that the defendant had laws, rules, and regulations providing for 
assessments and notices on death of members, and that each mem- 
ber should pay the amount within thirty days from the date of 
each notice, failing which he should stand suspended, and not be 
entitled to the benefits of the widows and orphans’ benefit-fund 
until re-instated; that an assessment known as No. 155 was made, 
and became due and payable prior to June 1, 1885, of which he had 
due and timely notice, and which he failed to pay within the time 
required; and that in consequence of the failure to pay that assess- 
ment he was, in the month of June, 1885, and during his lifetime, 
duly, properly, and lawfully suspended from the lodge; that he took 
no appeal from the suspension, and was not re-instated, but re- 
mained suspended. On the trial the plaintiff offered the receipt for 
assessment No. 155 in evidence, which was received, and rested her 
case. The defendant’s counsel stated that, by a clerical error, the 
answer was made to read No. 155, instead of 159, and asked leave to 
amend, which was granted, in case the evidence should require it. 
The defendant then showed an assessment, May 19, 1885, numbered 
159, and that notice of it was sent to him on the next day; the 
record of the lodge, in which was entered that on June 1, 1885, he 
was declared suspended; that on July 6th he was notified to go 
under examination of the physicians for re-instatement, and on July 
"20th was rejected by the medical examiner; and that he signed an 
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application for re-instatement, and presented himself for examination 
under that application. The defendant called the recording secre- 
tary of the lodge, called the reporter, who had the record of the 
financial reporter, and offered to show by that the non-payment by 
Lazensky of assessments, including No. 159. This was objected to 
on the ground that the financial reporter was living and should be 
called, and the question was withdrawn. 

Kach side claimed that a verdict should be directed; and one was 
directed for the plaintiff. The defendant moves for a new trial on 
the ground that the plaintiff did not show that Lazensky was in 
good standing at the time of his death; that the defendant had 
shown by the record that he was suspended; and by his application 
for re-instatement, that he was out of the order, and not in good 
standing, at the time of his death. 

It is somewhat doubtful whether, on the pleadings, the plaintiff 
was bound to prove that Lazensky was in good standing at the time 
of his death. The defendant did not deny her allegation that he 
was, but denied knowledge or information sufficient to form a 
belief that he was. The course of the order would seem to require 
that the defendant should have such information at all times within 
its reach; and the affirmative defense set up assumes such knowl- 
edge as this- member. This general denial might be considered to 
be so evasive as not to amount to anything more than no denial, and 
to be insufficient to put the plaintiff on proof of her allegation in 
that respect; as what is not denied under this system of procedure 
is deemed to be true: Code Proce. N. Y., § 522. But, if required 
to make proof, only general proof on that subject would be re- 
quired. The certificate itself furnishes evidence that he was in good 
standing when that was issued, and the payment of assessment 
No. 155 would tend to show that he was recognized as a regular 
member then. The argument has proceeded somewhat as if the 
certificate was upon condition that he should continue to pay to 
that fund, but that is not among the conditions. It recites that it is 
issued upon evidence that he is a contributor to that fund, and 
makes no further direct reference to it. The fact of payment is not, 
therefore, material to the plaintiff's case, except as it may be involved 
in good standing. Proof of recognition for such length of time, in 
connection with the presumption that all persons follow such laws, 
rules, and regulations as they are under till the contrary is made 
to appear, would seem to,be sufficient to maintain this issue at the 
outset: Knights of Honor vs. Johnson, 78 Ind.,110. The defend- 
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ant must be required, therefore, to stand upon its affirmative de- 
fense. This defense must stand or fall upon the allegations of the 
answer, which are, in substance, that Lazensky failed to comply with 
the requirements set out in respect to assessment No. 155 or 159, 
according as the proof is applicable. 

There is no proof as to when payment of No. 155 was required, 
and is proof that it was paid. There is nothing, therefore, to con- 
nect the suspension with any default as to that, and it is not claimed 
that there is. The notice of assessment No. 159 was not given until 
May 20th. The requirement set up and shown is that it should be 
paid within thirty days after. The record evidence of suspension is 
of one on June Ist, eighteen days before the expiration of the time 
of payment. There was no defanlt as to that assessment with 
which the suspension recorded could be connected. It is said in 
argument that on failure to pay within the required time he was to 
stand suspended, and that no further act of suspensicn would be 
necessary to put him out of good standing. This may or may not 
be true. But, whether true or not, it is to be remembered that the 
evidence offered to prove the fact of non-payment of any assess- 
ment was, on objection to its competency, withdrawn. Therefore 
there is no proof of any non-payment to work such a suspension. 

It is, however, urged that his application for re-instatement was 
an admission of suspension, making such an application necessary to 
bring him into good standing again. This would seem to be such 
an admission on his part, and raises the question whether such an 
admission by him is admissible to prove a facfé against the plaintiff 
in this suit. He is no party here ; neither is any personal repre- 
sentative of him. She sues in her own right, on a cause of action 
that accrued, if at all, to her, and her only. She has acquired the 
right in consequence of what he did in becoming a member of that 
lodge, but not through or from him, for he never had it. Neither 
was that act of his part of any transaction by which-her right is 
sought to be established that might defeat it, or which would of it- 
self prevent it. The act was a mere admission of a past fact, as if 
he had said merely that he had been suspended, and was not in reg- 
ular standing. Such an admission would doubtless be evidence 
against him or his personal representative, or a person claiming a 
right derived from him; but not against a person claiming only the 
benefit of his prior acts: 1 Greenl., Ev., § 171; Dodge vs. Freed- 
man’s Co., 98 U. S., 379. 
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It is further said in argument that if he was wrongfully sus- 
pended he should have applied for re-instatement under the rules; 
and section 3 of article 7 of the laws of the order is referred to in 
this connection. That section refers, however, wholly to suspen- 
sions for non-payment of dues, fines, or assessments, and there is no 
evidence of any suspension for such cause. The defendant offered 
to show a statement made to a witness by Lazensky that he was sus- 
pended for non-payment of assessment No. 159; but that was ex- 
cluded for the reason that it would be merely his naked statement 
of a past fact, which, for reasons already stated, could not affect the 
plaintiff. If admissible and admitted, it could not show that the 
suspension recorded as made June 1, 1885, was for that cause which 
had not then taken place, but would only show some suspension of 
which there was no other evidence. The defense is thus left to 
stand entirely upon the record of suspension June 1st. Karcher vs. 
Supreme Lodge Knights of Honor (137 Mass., 368) is much relied 
upon, with some other cases, in support of that asa sufficient de- 
fense : Anacosta Tribe vs. Murbach, 13 Md., 91; Osceola Tribe vs- 
Schmidt, 57 Md., 98; Burt vs. Grand Lodge, 44 Mich., 208; Wool- 
sey vs. Odd Fellows, 61 Iowa, 492,16 N. W. Rep., 576; Harrington 
vs. Workingmen’s Ass’n, 70 Ga., 340. 

These cases show clearly that the decisions of such associations, 
according to their own laws, rules, and regulations, which all assent 
to who becomes members, are conclusive as to membership and 
standing, except as they are reviewable within the order under the 
laws of the order. But none of the cases go so far as to hold that a 
mere record of a sentence of suspension, without any proceedings 
whatever to found it upon, and not according to the laws of the or- 
der, is conclusive anywhere. Section 2 of article 12 of the laws of 
this order requires that charges preferred against a member shall be 
read in open lodge, and a copy of them be furnished to him under 
the seal of the lodge, and that he be cited to appear to answer them. 

In Karcher vs. Supreme Lodge (137 Mass., 368) the charge was of 
non-payment of an assessment, and the copy furnished was not un- 
der the seal of the lodge. The validity of the judgment of suspen- 
sion was questioned on the ground that the copy was not sufficient, 
but it was held that such irregularity would not invalidate the judg- 
ment, but not intimated that it would be good without any notice. 
This suspension is not set up in the answer, and would not appear 
to be sufficient to show that Lazensky was not in good standing if it 
was. 
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The point is made that evidence of the death is not shown to have 
been duly furnished, but refusal of payment on other grounds would 
be a waiver of that requirement. 

It does not appear that there was any error in the trial of the 
case as presented for which a new trial should be granted. 

Motion denied, and stay vacated. 


COURT OF APPEALS OF NEW YORK. 


NATIONAL FILTERING OIL CO., Respondent, 


vs. 
CITIZENS’ INS. CO. or Missouri, Appellant.* 


The policy was on royalties payable to insured by the firm of E., and recited 
the fact that by virtue of an agreement E. was bound to pay royalties for 
use of a patent guarantied to amount to $250 monthly, that therefore in 
case such royalties should be diminished by fire on the premises of E. the 
company would make good the amount of diminution during the restora- 
tion of the premises to their previous producing capacity. The patent 
was on a process for filtering oil, and the license for its use by E. was ex- 
elusive. ‘The plaintiff was allowed to prove the amount of loss by show- 
ing the amount of royalties paid during two months preceding and six 
months subsequent to the restoration, and during the restoration. 

Held, That the agreement referred to in the policy was properly received in 
evidence as relevant upon the questions of the risk assumed and the sub- 
ject insured. 

Held, That by a proper construction of the policy the insurance covered and 
included the whole of the royalties; that the phrase ‘‘said royalties” re- 
ferred to the whole of said royalties and was not restricted or narrowed 
by the descriptive statement, that they—that is, the royalties insured— 
were guarantied to be not less than $250 a month. 

Held, That the tinsurable interest was not limited by the quantity of oil on 
hand and destroyed, but was so connected with the structures, burned or 
damaged, by reason of the exclusive character of the license to use the 
patent, that the fire destroying or damaging the buildings, necessarily 
destroyed the royalties pro tanto, and that hence the policy could not be 
regarded as a wager-contract as applied to the excess of possible royalties 
over the guarantied or limited amount of $250. 

Held, That there was no error in the mode of ascertaining and proving the 
loss by comparing the amount of royalties paid for the different months, 
including the period when work was suspended by reason of the fire; that 
the loss was not confined to royalties upon the amount of oil actually 


* Decision rendered, Oct. 4, 1887. 
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destroyed by the fire, but that there was a loss which necessarily resulted 
from the enforced idleness of the works against which, under the contract 
with E., the plaintiff had no remedy. 


G. A. Ciement, for Appellant. 
F. R. Couprerr and Paut Furr, for Respondent. 


The defendant issued the policy in suit reading as follows:— 


On royalties payable to insured from the business of John Ellis & Co., carried 
on in premises, situate, etc. * * * Whereas the above-named firm of John Ellis 
& Co., by virtue of an agreement with the insured, are bound to pay to them 
royalties for the privilege of using their patent, which royalties are guaran- 
tied to amount to $250 per month; now, therefore, the conditions of this in- 
surance are that in case the premises occupied as above by said Ellis & Co. 
shall be damaged by fire so as to cause a diminution of said royalties, this 
company will make good to the insured the amount of such diminution dur- 
ing the restoration of such premises to their producing capacity immediately 
preceding the said five. 

A fire occurred which damaged the works to such an extent that it 
took about six weeks to restore them to their producing capacity. 
Five thousand one hundred and twenty gallons of oil were de- 
stroyed by the fire upon which the royalties amounted to $255.84. 
The patent covered a certain process for filtering oil. 

Upon the trial the agreement mentioned and referred to in the 
policy was admitted in evidence under defendant’s objection and 
exception, on the ground that only that part of it which had been 
incorporated into the policy was a part of the contract of insurance. 
Defendant contended further that the risk it assumed extended only 
to a diminution of the royalties below the guarantied amount, and 
that as there never was such diminution plaintiff ought not to re- 
cover; that the policy was a wager-contract so far as it was made to 
apply to royalties beyond the guarantied amount of minimum of 
$250 a month; that the extent of plaintiff's insurable interest was 
governed und limited by the quantity of oil actually destroyed. It 

yas established by the evidence that the license to use the plaintiff's 
patent from which the royalties proceeded was an exclusive one, 
and the earning power of the patent was narrowed to the business 
of Ellis & Co. Under the defendant’s objection and exception 
plaintiff was allowed to establish the loss for which the recovery was 
had by proving the amount of royalties paid by the month for the 
two months immediately preceding the fire, also while the works 
were being restored and for the six months thereafter. Defendant 
contended that the recovery, if any, should be limited to the amount 
of royalties due or to become due on the oil actually destroyed, 
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upon the ground that the oil was the only tangible subject-matter 
with which the insurance was connected or that would legally sus- 
tain an insurable interest. 

Finca, J. 

The insurance which forms the subject of this litigation was of an 
unusual character, and presents a question for the solution of which 
we have no admitted precedent. It was an insurance upon the oil- 
reducing and filtering works of Ellis & Co., and for the protection 
of specified royalties payabie by that firm to the plaintiff as com- 
pensation for an exclusive license to use in their business a certain 
patent which belonged to and was controlled by the plaintiff com- 
pany. The policy, by its terms, insured that company “on royalties 
payable to insured from the business of John Ellis & Co., carried on 
in premises situate in Brooklyn, on block bounded by Sullivan, Wol- 
cott, and Ferris Streets, and Buttermilk Channel,” and then pro- 
ceeded with a more ‘specific statement, thus: “ Whereas the above- 
named firm of John Ellis & Co., by virtue of an agreement with the 
assured, are bound to pay to them royalties for the privilege of using 
their patent, which royalties are guarantied to amount to $250 a 
month ; now, therefore, the conditions of this insurance are that in 
case the premises occupied as above by said Ellis & Co. shall be 
damaged by fire so as to cause a diminution of said royalties, this 
company will make good to the insured the amouut of such diminu- 
tion during the restoration of said premises to their producing ca- 
pacity immediately preceding said fire. In case of the destruction 
by fire of said premises, then this company shall pay the full amount 
insured.” That full amount was one thousand dollars. Upon the 
trial the contract with Ellis & Co. referred to in the policy was read 
in evidence under an objection taken by the defendant, and was 
later withdrawn from the case, the defendant again objecting ; but 
all controversy upon the subject seems to have been terminated by 
a stipulation of the parties which permitted the original contract to 
be used on any appeal with the same force and effect as if printed in 
the case. It was so used in the general term, and the appellant’s 
brief treats it as in the case, but insists upon the objection taken to 
its admissibility. 

That objection is not well founded. The royalties insured were 
the product cf the contract. They sprang out of that, and were 
measured by it and depended upon it. The parties recognized and 
acted upon the fact. The policy in terms refers to the contract as 
the origin and measure of the royalties, and recites the stipulations 
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deemed most immediately material. We cannot perfectly under- 
stand the risk assumed and the subject insured except by the very 
reference which the policy made to the contract which created the 
risk and disclosed and described the royalties. It was properly put 
in evidence, and we must assume that the recital in the policy and 
the statement in the opinion of the general term fairly cover and 
express its conditions. ‘ 

We are first to ascertain what loss was insured against. The de- 
fendant company contends that the risk it assumed extended no fur- 
ther than a diminution of royalties below the guarantied minimum; 
and, since there never was such diminution, that the judgment ren- 
dered was erroneous. But such is not the proper construction of 
the policy. That insured the royalties payable under the contract, 
not merely the guarantied proportion, but the royalties stipulated; 
that is, the whole of them. Up to the minimum amount they de- 
pended upon the financial responsibility of Ellis & Co., for to that 
extent they were payable in any event, and the risk was on the li- 
censees. But beyond that they depended upon the running capacity 
of the works, and the amount of oil they could put upon the market, 
and which could be sold. The phrase “ said royalties ” in the policy 
refers to the royalties payable by force of the agreement, and to the 
whole of them, and is not restricted or narrowed by the descriptive 
statement that they—that is, the royalties insured—were guarantied 
to be not less than $250 a month. Whatever they should prove to 
be, they were insured against a diminution caused by fire at the 
works, aud not merely a minimum proportion or guarantied part of 
them. 

But these royalties, it is argued, were not capable of supporting 
an insurance, and the policy was a wager-policy. It is quite true 
that beyond the guarantied minimum they were contingent and 
dependent upon the condition of the market, and even, possibly, upon 
the wil! or choice of Ellis & Co. in the reasonable control of their 
business. That firm was not bound to pay except upon oil manufac- 
‘tured and sold, and might limit both or be compelled by the market 
to limit both to a production yielding no royalties beyond the guar- 
antied minimum, and so, it is said, the plaintiff had no fixed or def- 
inite right to royalties beyond such minimum, no assurance of their 
existence, no power to compel or demand their being, and could not 
be said to have lost what it neither had, nor the absolute right to 
possess, 
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But afurther fact in the case establishes more definitely the plaint- 
iff’s risk and loss, and the direct causative connection between that 
loss and the fire which injured the works. The license held by 
Ellis & Co. to use the plaintiff's patent was an exclusive one, and the 
earning power of that patent was thus narrowed to the business of 
Ellis & Co. Ifthe latter did not continue their business, and so 
preserve the fruitfulness of the patent, by reason of some fault of 
their own, or from a cause for which they were responsible, the ex- 
clusive character of the license ended, and the patentees were at 
liberty to transfer the right to others, and thus secure the profits 
of their invention. But if the business of Ellis & Co. was lessened 
or restricted because of a fire which should destroy or impair their 
works, the exclusive right given them was to continue; the paten- 
tees could not license others; and must necessarily bear the loss of 
their diminished royalties. This was the one business risk involved 
in their contract. Against all others they could provide, but this 
one they were compelled to bear by the terms of their agreement. 
Against that risk they insured. It had a direct and necessary con- 
nection with the safety of the structures burned. A fire destroying 
them destroyed the royalties pro tanto, became the efficient cause of 
their loss, and so was established the needed connection between 
the premises insured and the royalties dependent upon their safety 
and measuring the loss resulting from their destruction. The pol- 
icy was therefore not a mere wager, and the royalties could be 
protected by an insurance against the fire-risk which threatened 
them. 

The authorities in this State go far enough in their general prin- 
ciples to cover the case in hand: Herkimer vs. Rice, 27 N. Y., 163; 
Springfield F. & M. Ins. Co. vs. Allen, 43 N. Y., 389; Rohrbach vs. 
Germania Fire Ins. Co., 62 N. Y., 47. They decide that an inter- 
est, legal or equitable, in the property is not necessary to support 
an insurance upon it; that it is enough if the assured is so situated 
as to be liable to loss if it be destroyed by the peril insured against; 
that such an interest in property connected with its safety and sit- 
uation as will cause the insured to sustain a direct loss from its de- 
struction is an insurable interest; that if there be a right in or 
against the property which some court will enforce upon the prop- 
erty, a right so closely connected with it and so much dependent 
for value upon the continued existence of it alone as that a loss of 
the property will cause pecuniary damage to the holder of the right 


against it, he has an insurable interest. The plaintiff brought its 
VoL. XVII. +3. 
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case within these principles. A loss, measured by the diminution 
of its royalties, was the inevitable result to it of a fire in the works 
of Ellis & Co. It could not substitute a new licensee and must await 
the repairs necessary to a renewal of the business. By its contract 
it became so situated relative to the buildings insured that it had a 
direct pecuniary interest in their safety from accidental fire. That 
interest it could, as it did, insure. 

We are further of opinion that no error was committed in the 
mode of ascertaining and measuring the loss. The amount of royal- 
ties paid for two months immediately preceding the fire was 
proved; also the amounts during the time the works were being 
restored and for some months thereafter. It was not confined to 
royalties upon the amount of oil actually burned. That could have 
been promptly replaced by Ellis & Co. with perhaps little delay and 
very moderate diminution of their volume of business. The bulk 
of the injury came from the enforced idleness of the works, against 
which under their contract the plaintiff company had no remedy. 
The amount of loss was established in the only manner possible 
and upon sufficient facts for the formation by the jury of a reason- 
able conclusion. They were not left to a bare guess or specula- 
tion. 

The judgment should be affirmed, with costs. All concur. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


ABBOTT anp OrHERS ) 


vs. ) 
CURTIS & CO. MANUFACTURING co.*) 


Where A left goods in B’s hands without any agreement as to storage or in- 
surance, but with the understanding that they should be subject to his 
order, and that B should use what he wanted, and pay for what he used, 
and B insured the goods, held, that A was not liable to him for either 
storage or insurance, upon a final settlement. 


Decision rendered October 30, 1885. , Opinion by J. 
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SUPREME COURT OF INDIANA. 


Appeal fiom Superior Court of Tippecanoe County. 


NORDYKE & MARMON CO. 
vs. 
GERY, HALL & CO.* 


Where a mortgagor has covenanted to keep the mortgaged premises insured 
for the benefit of the mortgagee, and effects insurance in his own name, 
though without the knowledge of the mortgagee, and with no intent to 
benefit him, equity will treat the insurance as effected for the benefit of 
the latter and give him a lien upon it accordingly, when such insurance 
should have been effected for his benefit. 


But this lien on the part of the mortgagee depends wholly upon the existence 
of such an executory contract with the mortgagor. 


Where such policies have been taken out for the mortgagee of sufficient 
amount in solvent companies acceptably to the mortgagee, the executory 
agreement has been satisfied, and the latter has no claim upon insurances 
taken out by the mortgagor for his own benefit. 


Mircnett, J. 

This was a proceeding commenced in the Tippecanoe Superior 
Court by the Nordyke & Marmon Company, to forclose two mort- 
gages executed by Gery, Hall & Company, to the plaintiffs below. 
The mortgages covered a tract of real estate, the chief value of 
which consisted in a roller-mill thereon erected, with the furniture 
and fixtures therein contained. They were given to secure debts, 
amounting respectively to $2,399 and $376.83. Both of the mort- 
gages contained stipulations therein written, similar in legal effect, 
by which the mortgagors covenanted to keep the mortgaged prem- 
ises fully insured for the benefit of the mortgagee, as its interest 
might appear. The mortgagors had caused the property to be in- 
sured in various fire-insurance companies to the amount of $7,500. 
Of the policies so taken out, two—one issued by the Louisiana 
Insurance Company, the other by the Monarch Insurance Company, 


* Decision rendered, October 19, 1887. 
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each for $1,250, had been made payable to, and were delivered to 
the mortgagee, as a compliance with the covenant contained in the 
mortgage.securing the debt of $2,399. No insurance was taken 
especially applicable to the other mortgage. — 

The mortgagee alleged that since the issuance of the policies the 
roller-mill, with‘all the combustible material appertaining to it, had 
been destroyed by fire, and that the Monarch Insurance Company 
had become wholly insolvent; so that the mortgaged premises, with the 
insurance policies delivered to the appellant, were wholly inadequate 
to secure its debts, which with the accumulated interest amounted 
to about $3,200. There ‘was a prayer for the foreclosure of the 
mortgages, and that a lien might be declared and enforced against 
the fund generally, arising from the insurance policies; for an in- 
junction to prevent appellees from assigning or collecting the money 
on the policies; and for the appointment of a receiver to collect the 
money, etc. The court granted a temporary restraining order, en- 
joining the defendants from making any disposition of the policies, 
or the money arising therefrom until a day certain, and until the 
further order of the court. At the time fixed, the matter respect- 
ing the continuance of the restraining order in force, and the 
appointment of a receiver, was heard by the court upon affidavits 
presented by the parties respectively. Pending the hearing, $1,333 
of the moneys arising from the policies had by agreement been paid 
into court. Of this sum the court found that $360 ought to be 
paid to the mortgagee to re-imburse it for a reduction or “scaling” 
of the policies held by it, which scaling resulted from the taking out 
of other policies of insurance by the mortgagors, subsequent in date 
to those held by the appellant. It was further found that the sum 
of $396.82, the amount of the second mortgage-debt, with the 
accumulated interest, should be paid out of this fund. Thereupon 
the defendant entered of record their consent that the sums above 
mentioned should be paid. Upon this being done, the court dis- 
solved the temporary restraiing order theretofore issued, and 
refused to appoint a receiver, and released the residue of the fund 
in the hands of the clerk, and ordered it to be paid to the defend- 
ants. From the interlocutory order so made this appeal is prose- 
cuted. 

Since the order of the court rendered available to the appellant a 
sum sufficient to satisfy the debt secured by the second mortgage, 
the consideration of any question connected with that instrument 
can be of no practical moment. 
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It was a disputed question, but the court may have found from 
the evidence before it that the appellant accepted the policies de- 
livered to and retained by it as a compliance with the covenant con- 
tained in the first mortgage. That being so, the propriety of the 
order made by the court in denying the application made for a 
receiver, and in ordering that the residue of the money in its custody 
be paid to the appellees, depends upon whether or not, after the 
acceptance of the policies, the appellant may, nevertheless, resort to 
the insurance taken out by the mortgagors for their own benefit, on 
account of the total or partial insolvency of one of the companies 
whose policy it retains. While the court may have deemed it un- 
necessary, in any event, that the expense of a receiver should be 
incurred, and its order in that regard may have been proper, 
however the rights of the parties may ultimately appear, it is, never- 
theless, apparent that the court must have reached the conclusion 
that in no event supposable upon the facts exhibited, would the 
appellant be entitled to the money remaining in the hands of the 
clerk. Hence, the order that the money should be paid to the 
appellees. 

On behalf of the appellant it is contended with much force and 
plausibility that the covenant to keep the property fully insured for 
the benefit of the mortgagee, as its interest might appear, operated 
to vest in the appellant a specific right to the policies taken out in 
its name and delivered to it, and also to confer upon it an equitable 
lien upon any subsequent insurance taken out by the mortgagors 
for their own benefit, to an extent necessary to enable it to realize 
therefrom any deficiency which may result from the inadequacy of 
the insurance delivered to it from any cause. It is abundantly set- 
tled that a mortgagee, merely as such, has no interest, either in law 
or equity, in a policy of insurance effected by the mortgagor upon 
the mortgaged premises for his own benefit, independent of any 
covenant or contract requiring the latter to insure for the benefit of 
the former: 1 Jones, Mort., Sec. 401. Between the insurer and the 
insured, a policy of fire-insurance is, as a general rule, purely a per- 
sonal contract by which the former agrees to indemnify the latter 
against any loss he may sustain by the destruction of his interest in 
the property insured. It is settled beyond controversy, however, 
that the insured may, by an executed agreement under which in- 
surance is effected in the name of a third person, who has an insur- 
able interest in the property, invest such third person with the 
legal right to enforce payment of a policy taken out for his in- 
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demnity, or he may by an executory agreement give to such third 
person an equitable lien upon the money due upon a policy which 
the insured has taken out in the name of the other, or which should 
have been by the like agreement assigned to him: Nichols vs. 
Baxter, 5 R. I., 491; Dougherty vs. Van Horn, 29 N. J. Eq., 90; In Re 
Brewing Co., 3 Bliss., 175; Ames vs. Richardson, 29 Minn., 330; 
13 N. W. Rep., 137; Miller vs. Aldrich, 31 Mich., 408; Cromwell vs. 
Fire Ins. Co., 44 N. Y., 42; Wheeler vs. Insurance Co., 101 U.S., 
439. The foregoing and many other decisions, settle the proposi- 
tion that in case a mortgagor has covenanted that he will keep the 
mortgaged premises insured for the benefit of the mortgagee, and 
either has effected, or thereafter effects, insurance in his own name, 
“though this be done without the mortgagee’s knowledge, or with- 
out any intent to perform the agreement, equity will treat the insur- 
ance as effected under the agreement (unless this has been for- 
feited in some other way ), and will give the mortgagee his lien accord- 
ingly. This is upon the principle by which equity treats that as 
done which ought to have been done. That is to say, masmuch as 
the insurance effected ought to have been made payable to the 
mortgagee, equity will give the mortgagee the same benefit from it 
as if had been:” Ames vs. Richardson, supra; Thomas vs. Van 
Kapff, 6 Gill & J., 372; Carter vs. Insurance Co., 8 Paige, 437. 
From what has preceded, the conclusion may be deduced that 
the right of a mortgagee to avail himself of the benefit of insurance 
taken out by the mortgagor depends wholly upon contract, and that 
his right to invoke the aid of a court of equity to enforce a lien upon 
money arising from unassigned policies effected by and in the name 
of the mortgagor, depends entirely upon the existence of an unful- 
filled executory agreement on the part of the mortgagor. When a 
contract has been fully and fairly executed according to its spirit 
and purpose, and to the acceptance of the party for whose benefit it 
was made, the consummation or performance of the contract leaves 
no room for the application of the equitable doctrine that equity 
treats that as done which ought to have been done. If a mortgagor, 
who has covenanted to insure the mortgaged premises for the bene- 
fit of the mortgagee, has effected solvent insurance in good faith, in 
the name and to the acceptance of the mortgagee, to an amount 
adequate to secure the debt, then he has dore that which he ought 
to have done; and if in good faith, under the belief that he is 
affording the mortgagee valid indemnity, he keeps the policies so 
taken out alive until the mortgage-debt is paid, or a loss occurs, he 
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is not in default. This 1s according to the rule which declares that, 
“if a covenant be once properly performed, the covenantor shall be 
absolved from all liability, although the performance may by matter 
subsequent be defeated or rendered unavailing:’ Platt, Cov., 140. 
In such a case the mortgagor will have satisfied his covenant as 
completely’ as has a debtor who has paid his debt in compliance 
with his contract. He will be responsible thereafter only for such 
infirmities as existed, and were inherent in the insurance, at the 
time the policies were accepted, or such as may have resulted from 
his‘ own subsequent conduct. “Though the covenantor performs 
the letter of his covenant, yet, if he does any act to defeat its intent 
or use, he is guilty of a breach:” Platt, Cov., 139. In respect to 
insurance effected by the mortgagor for his own benefit, after and 
so long as the covenant to insure for the benefit of the mortgagee 
remained satisfied, the parties stand in the relation of mortgagor 
and mortgagee between whom no contract to insure exists. The 
application of what has been said to the case under consideration is 
this: The court may have found that the appellees purchased in- 
surance in the name and to the acceptance of the appellant to an 
adequate amount in companies which were solvent at the time, 
thereby fully complying with and satisfying the covenant contained 
in the mortgage. It may have found, further, that they had in good 
faith complied with their contract by continuing the policies thus 
accepted, and held by the appellant, under the belief that they were 
affording their creditors available indemnity against loss by fire, 
and that they had done nothing since to impair or defeat the validity 
of the policies, except to take out subsequent insurance for their own 
protection, the effect of which was to scale the policies held and 
owned by the appellant, which scaling the court required them to 
make good. Upon the assumptien that the foregoing may have 
appeared as the probable situation, the propriety of the orders 
made by the court are apparent. Whether the final hearing shall 
result in establishing what may have seemed probable at the pre- 
liminary hearing remains to be determined by the court below, 
when the evidence shall have been fully heard. 
The orders and judgment of the court are affirmed, with costs. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


COBURN 
vs. 


TRAVELERS’ INS. CO.* 


An accident insurance policy contained upon its back certain conditions, 
among which was that death from “intentional injuries inflicted by the in- 
sured or any other person” were not covered by it. In a suit on the policy, 
the answer denied that the death of the insured was occasioned by exter- 
nal, violent, or accidental means, but made no averment that he died from 
intentional injuries. Held, the defense of intentional injury was not open 
to defendant, and that it was erroneous to place the burden of negativing 
this as a cause of death upon the plaintiff. 


The defense of lack of due notice, in a suit npon a insurance-policy, must be 
. ’ : : : ” . 
expressly averred in the answer, if the fact of due notice is not alleged in 
the petition. 


J. B. Carroiy, for Plaintiff. 


Contract upon a policy of insurance on the life of F. C. Coburn, 
and payable, in case of death, to his widow, Adelaide Coburn, the 
plaintiff. At the trial in the superior court for Hampden County, be- 
fore Dewey, J., the plaintiff offered evidence tending to show that the 
deceased, on August 30, 1886, on his return from his daily occupa- 
tion, found a party of boys in the yard of his residence; that he 
drove the boys away, and followed them some distance, and turned 
to go towards his home; that as he turned the boys followed him, 
and, when at a point about 100 feet from the yard, one of the boys 
ran towards him, and threw a stone, which hit Coburn in the fore- 
head; that as the latter was hit he placed his hand on his face, and 
turned and walked towards his yard; that as he entered the yard he 
fell, and died immediately; that at the time the stone was thrown 
Coburn and the boy were about six to ten feet apart, and were 
facing towards each other. It was admitted that the injuries were 
not inflicted by the procurement of the assured or the plaintiff. It 


* Decision rendered, October 24, 1887.—From Northeastern Reporter. 
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appeared also that at the time of her husband’s death, plaintiff was 
away from the city where she lived, and that, shortly after his burial, 
she sent her son to the defendant’s agent in Springfield, H. G. Gil- 
more, and found Gilmore away; that, on Gilmore’s return, he called 
to see the son, and, according to the latter’s testimony, said Gilmore 
seemed to know all about F. C. Coburn’s death; that after the con- 
versation with the son Gilmore called on the plaintiff, and the latter 
testified that she told Gilmore that her husband was hit by the boys, 
and that he died from the violence so inflicted. Thomas W. Coburn, 
the son, testified that he went to Gilmore’s office in seven or eight 
days after his father’s death, and the plaintiff saw Gilmore in a few 
days after that. It appeared that on September 11th following the 
accident said Gilmore wrote the defendant that in the matter of F. 
C. Coburn the report of the inquest was that he died of heart 
disease, and inquired if they wished proofs of the death. It did not 
appear that prior to this letter any letter was sent from said Gilmore 
to the defendant, in reference to this.case, or that the defendant had 
any notice of the death, or claim under the policy. Proofs of the 
death were filled out in proper form by the plaintiff, and sent to de- 
fendant, October 16, 1886. The certificate of the medical examiner 
set forth that the cause of death was natural causes, probably 
apoplexy. The form of the policy, and the conditions upon the 
back thereof, are sufficiently stated in the opinion. The court 
ruled that the question whether the notice required in paragraph 2 
on the back of the policy had been given, or, if not given, whether 
the same had been waived by the defendant, was a matter of fact 
for the determination of the,jury on all the evidence, under proper 
instructions by the court, and the court further ruled that, assuming 
that the death of F. C. Coburn was due to the injury caused by the 
stone thrown in the manner claimed by the plaintiff, the jury would 
not, upon the evidence, be warranted in finding that the same was 
not an intentional injury, within the meaning of the policy, and that 
this ground of defense was open to the defendant under the plead- 
ings; and directed the jury to return a verdict for the defendant, 
and reported the case for the determination of the supreme judicial 
court. If the grounds of defense, or either of them, relied on by 
defendants, were open to them under the pleadings, and if upon 
either ground thus open the defendants were entitled to a ruling 
that the facts and evidence set forth would not justify a verdict in 
plaintiff's favor, judgment to be entered on the verdict; otherwise 
the same to be set aside and a new trial ordered. 
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Devens, J. 

The policy upon which the plaintiff seeks to recover is known 
as an accident-policy. It insured F. C. Coburn in the sum of $10 
a week against loss of time not exceeding 26 weeks, “‘ resulting from 
bodily injuries effected during the term of this insurance, through 
external, violent, and accidental means,” which should wholly dis- 
able him from transacting the business of his occupation, or, if 
death should “result from such injuries within ninety days,” the 
defendant agreed to pay to his wife, Adelaide, the sum of $2,000. 
The policy thus written had on the back certain “agreements and 
conditions under which this policy is issued and accepted.” The 
declaration of the plaintiff sets forth a contract made by the pol- 
icy; alleges the death of F. C. Coburn from “ bodily injury effected 
through external, violent, and accidental means,” which injury occa- 
sioned his death within ninety days thereafter. It further alleges 
that due proof of such death and injuries was given to said com- 
pany. The answer of defendant denies every material allegation 
of plaintiff's declaration, and alleges that, if the death of the assured 
shall be proved to have occurred within the term of the policy, “he 
did not die in consequence of external, violent, or accidental means.” 
The second of the “agreements and conditions” provided: | “ Im- 
mediate written notice is to be given said company at Hartford of 
any accident or injury for which claim is made, with full particu- 
lars thereof, and full name and address of the insured. Unless 
affirmative proof of death or duration of disability is so furnished 
within seven months of the time of such accident, all claims based 
thereon shall be forfeited tothe company.” These agreements and 
conditions concluded with a “notice” that, in case of the death or 
disabling injury of the assured, notice with full particulans, etc., 
“should be given immediately to Homer G. Gilmore, agent, 425 
Main Street, Springfield, Mass.” That the full proofs were given to 
the company within seven'months after the injury was conceded, but 
the defendant contended that the immediate written notice required 
by the clause of the conditions above quoted had not been given. 
The first question presented is whether this defense is open under 
the answer. Immediate notice was not a fact which the plaintiff 
was compelled to allege and prove in order to maintain his case. 
The failure to give it was a matter which, if available as a defense, 
was so in defeat or avoidence of the plaintiff's claim. When a de- 
fendant intends to rest his defense upon a fact which is not in- 
cluded in the allegations necessary to the support of the plaintiff's 
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case, he must set it out in precise terms in the answer: Maulry vs. 
Insurance Co., 5 Gray, 541; Orrell vs. Insurance Co., 13 Gray, 431; 
Peirce vs. Insurance Co., 123 Mass., 572. 

The presiding judge, by ruling that the question whether the no- 
tice required in paragraph 2 had been given, or if not given whether 
the same had been waived, was for the determination of the jury, 
and by directing a verdict for the defendant in substance, ruled 
against the request of the defendant that this defense was open. and 
further that there was no evidence offered by plaintiff sufficient to 
go to the jury that immediate notice had been given. The effect of 
this ruling was to place upon the plaintiff the burden of negativing 
by proof that which w:s matter in avoidance of the action and 
which had not been pleaded by defendant. This was, we think, 
erroneous. It would not be profitable now to consider whether 
‘there was evidence that the condition as to immediate written 
notice had been complied with, or that this condition had been 
waived. 

It is further to be considered whether it was correctly ruled at 
the trial that the defense that the injury occasioned to Coburn was 


intentional, was open under the answer; and, further, that there 
was no evidence upon which the jury would be warranted in find- 
ing that the same was not intentional. The third paragraph of the 
conditions on the back of the policy commences as follows: “This 


” 


insurance does not cover disappearances;” and enumerates a large 
number of injuries, and death from 4 variety of causes, as not cov- 
ered by it, including “intentional injuries, inflicted by the insured 
or any other person.” The answer, denying that the death of Co- 
burn was occasioned “by external, violent, or accidental means,” 
makes no averment that he died from intentional injuries, and 
leaves it to the fair inference that the defense relied on was that the 
death of Coburn resulted from natural causes. If the defense of in- 
tentional injury is now open, it it because the plaintiff in his declara- 
tion should have negavited every cause of death enumerated in para- 
graph 3, and have been ready to prove the same in order to estab- 
lish his cause of action. Stipulations added to a principal contract, 
which are intended to avoid the defendant’s promise by way of de- 
feasance or excuse, must be pleaded in defense, and must be sus- 
tained by evidence. They are inthe nature of provisos. Ex- 
ceptions which leave the defendant liable to perform that which re- 
mains after the part excepted is taken away are to be negatived, and 
it is not always easy to determine to which class a stipulation belongs. 
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In the case at bar paragraph 3 states that the insurance does not 
cover certain causes of death named, but the nature and character 
of a stipulation is to be considered as well as the form of it, and the 
use of this phrase, “does not cover,” is by no means decisive of its 
character: Freeman vs. Insurance Co., 144 Mass., 572, 12 N. E. 
Rep., 372. 

In Sohier vs. Insurance Co. (11 Allen 336) this clause was inserted: 
“This policy not to cover any loss which may originate in the thea- 
ter proper;” and it was held that it was for the plaintiff to show a 
loss not originating in the theater proper. But the clause was there 
found written in between the statement of what was insured, and 
the promise to pay in case of loss, in close connection with and 
qualification of the description of the subject-matter of the insurance. 
Certain provisos were also set forth in a different part of the instru- 
ment, and the clause was on that account, also, deemed a direct 
limitation of the risks against which insurance was effected. In the 
case at bar the policy itself is general, and insures against death or 
injury to Coburn by external, violent, and accidental means. It is 
made subject to certain agreements and conditions annexed thereto. 
The occurrence of these conditions is to operate to defeat the policy, 
and thus should be shown by the party relying upon them. If the 
rule of pleading as stated in Com. vs. Hart (11 Cush 130-134) be 
applied, it will be seen that intentional injury must be held to be a 
condition by reason of which the policy is not applicable. When 
operative, it has the effect of taking out of the general clause that 
which otherwise is included in it. The fair construction of this pol- 
icy, with its agreements and conditions, is that the defendant in- 
sures Coburn against death or injury from external, violent, and acci- 
dental causes, provided that such death or injury does not proceed 
from those causes enumerated in paragraph 3: Freeman vs. Insur- 
ance Co., ubisupra. We are therefore of opinion that the defense of 
intentional injury was not open to the defendant, and that it was 
erroneous also to place the burden of negativing this as a cause of 
death upon the plaintiff. On account of the different posture upon 
the evidence which the case may hereafter assume, should the de- 
fendant ‘be permitted to amend his answer, and again proceed to 
trial, it would not be desirable now to consider the construction of 
the phrase “intentional injury,” within the meaning of the policy, 
which was somewhat discussed in the argument. Verdict set aside. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


UNSELL 
vs. 


HARTFORD LIFE & ANNUITY INS. CO.* 


When a policy of life-insurance provides that payments of premiums shoula 
be made on a given day or days, and that, in default of such payment at 
the time specified, the policy should be void, but the company issuing 
such policy afterwards pursues a practice of accepting premiums after the 
time of payment specified in the policy, without insisting upon the for- 
feiture, then such practice of receiving premiums overdue operates as a 
waiver of the right of forfeiture. 


A receipt of an insurance company for an overdue premium contained the 
following condition: ‘‘It being understood that the receipt by this com- 
pany of payments after date due is only on condition that the member is 
alive, and in good health, at the date of such receipts.” Held, that such 
receipt, even though it be for an assessment paid after it was due, does 
not tend to show a waiver by the company of its right of forfeiture for 
non-payment of dues at maturity, except in the event that the assured is 
alive and in good health when payment is tendered. 


Plaintiff, in an action on a policy of insurance, was under no obligations to 
make out formal proofs of death of her intestate after the insurance com- 
pany had advised her that they did not recognize the policy as being in 
force, and had refused payment on that ground. 


In estimating damages in an action on a policy of insurance, interest may be 
computed on the face of the policy from the time it was payable. 


Gro. D. Rrynotps, for Plaintiff. 
Krum & Jonas, fur Defendant. 


Tuayer, J. (Charging jury orally.) 
This case lies within a very narrow compass, under the view which 
the court takes of it, and has taken from the beginning. The suit 
is on six policies, or, as they are termed, “certificates of member- 
ship,” issued by the Hartford Life & Annuity Insurance Company 
to E. J. Unsell. It seems that these policies contemplated pay- 
ments of three kinds, to be made by the holder of the same. 


* Decision rendered, October 14, 1887.—From Federal Reporter. 
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(1) He was required to pay $10 on each $1,000 of insurance taken 
out, to make up what is known as a trust or guaranty fund. With 
that class of payments you have nothing to do, as no charge of a 
default in such payments has been made. 

(2) As losses occurred, the holder of these policies of insurance 
was required to stand his pro-rata assessment, to make up a fund 
to pay such losses. You have nothing whatever to do with that 
class of payments. For aught that appears, those payments were 
all duly made. 

The policy also required the assured to pay $3 per annum for 
each thousand dollars of insurance, which went to make up a fund 
to pay the operating expenses of the company, and those payments 
were to be made in advance. The policy contemplated that those 
annual dues, as they are called, should be paid for the full year in 
advance, or paid monthly in advance, or quarterly in advance, just 
as the parties might agree. The controversy here is over the pay- 
ment of those annual dues. One condition of the policies is as fol- 
lows :— 

The holder of this certificate further agrees and accepts the same upon the 
express condition that if either the monthly dues, assessments, or the pay- 
ment of the $10 towards the safety-fund as hereinbefore required, are not paid 
to said company on the date due, then this certificate shail be null and void, 
and of no effect, and no person shall be entitled to damages or the recovery of 
any moneys paid for protection while the certificate was in force, either from 
said company or the trustees of the safety-fund. * 

Now, the answer in this case states that the annual dues were all 
paid up to and including the thirty-first of December, 1885; that the 
annual dues which matured on the following day—that is, January 
1, 1886,—were not paid, and were not paid during that month; and 
that the assured died on the twenty-eighth of January, 1886; and 
that, by virtue of the provision of the policy above stated, the pol- 
icy was null and void, and of no effect when he died. 

That is a perfectly good defense to this action, if it is true, and 
it is conceded by the plaintiff that the dues that matured on Janu- 
ary 1, 1886, were not paid. But the plaintiff seeks to escape from 
the forfeiture of the policy under that condition, by saying that the 
particular provision of the policy which I have just read to you had 
been waived by the defendant company, and for that reason the 
non-payment of the dues on January 1, 1887, did work a forfeiture 
of the policy, and the sole question that you must determine is 
whether there was or was not such a waiver. ‘There is a rule of law 
applicable to cases of this kind, and it is, in substance, as follows: 
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When a policy of life-insurance provides that payments of premiums shall 
be made on a given day or days, and further provides that, in default of the 
payment of such premium on the day or days specified, the policy shall there- 
upon become void, or null and void, and the company issuing such policy 
afterwards pursues a practice of accepting premiums after the time of pay- 
ment specified in the policy, without insisting upon the forfeiture, then such 
practice on the part of the company, or receiving premiums which are over- 
due, operates as a waiver of the right of forfeiture. 


This rule rests upon the ground that the company by its conduct, 
in accepting premiums after they are due, has led the insured to 
believe that it will not insist on a forfeiture if the premium is not 
paid on the day that it is due, and that it does not intend to exer- 
cise that right, and, for that reason, that it would be unjust, under 
such circumstances, to insist upon a forfeiture for non-payment of 
the premiums, after the assured, by the practice of the company, 
has been lulled into a state of fancied security. It is that rule 
which the plaintiff invokes to recover on these policies, and she must 
stand or fall according as she brings her case within that rule. 

She has offered in evidence a number of receipts for annual dues 
under the policies in suit, covering a period from October 10, 1881, 
down to December 31, 1885. The purpose of this proof is to satisfy 
you that the defendant received annual dues from the deceased af- 
ter they were due, on so many occasions, or under such circum- 
stances, as to warrant you in finding, according to rule last stated, 
that it waived its right to forfeit the policies in suit for the non-pay- 
ment of annual dues at maturity. These, then, are the questions 
which you will have to determine: (1) Did the defendant receive 
annual dues after they fell due? and (2) did the defendant receive 
annual dues on so many occasions, or under such circumstances, 
as would fairly warrant the assured in believing that the defend- 
ant had abandoned, or did not intend to insist upon, a forfeiture of 
the policy, even though annual dues were not paid at maturity ? 

To warrant you in finding that the defendant waived its right of 
forfeiture for non-payment of dues at maturity, the plaintiff must 
satisfy you (and the burden is upon her to show) that the defendant 
received annual dues after maturity on so many occasions, or un- 
der such circumstances, as would fairly and reasonably induce the 
deceased to believe that the company did not intend to insist upon 
its right of forfeiture, even though the annual dues were not paid at 
maturity. If the plaintiff has succeeded in satisfying you that such 
was the case,*then you must find in her favor. If she has failed 
to satisfy you of such fact, then you should find for the defendant. 
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There is a class of receipts before you, gentlemen, being receipts 
for dues that were paid apparently after maturity, which cannot, in 
any view of the case, be regarded in themselves as establishing an 
absolute waiver, and you will not so regard them. I refer to a class 
of receipts which contain a certain condition. I willread you one 
of the receipts asa sample. It is as follows:— 

HartTForD, CoNnn., January 12, 1884. 

Received of E. J. Unsell monthly dues on certificates 24,981 to 24,935, five 
dollars; dues January 1, 1884, to May 1, 1884, in the safety-fund department 
of this company. 

This is the clause to which I direct your attention:— 


It being understood that the receipt by this company of payments after 
date due is only on condition that the member is alive, and in good health, at 
the date of such receipts. [Signed] STEPHEN BALL, Secretary. 

Now, gentlemen, a receipt of that kind, even though it be for dues 
paid after they were due (and it purports to be for such dues) does 
not tend to show an absolute waiver by the company of its right of 
forfeiture, and these receipts were not admitted by the court on 
that theory. Receipts in this form only tend to show that the 
company would accept payments after due, and after a right of 
forfeiture had accrued to it, in the event that the member was 
alive and in good health. They were admitted by the court be- 
cause I deemed it to be the fairest course to lay all the receipts be- 
fore you (those of this form as well as those in other forms), in 
order that you might see the whole course of dealing between the 
parties, with reference to the payment of annual dues, and be the 
better able to determine intelligently the question of waiver which 
is hereby submitted to you. 

Now, gentlemen, if on the testimony in the case you are of the 
opinion that the plaintiff has failed to make out a waiver by the 
company of the right of forfeiture, and you will apply to the deter- 
mination of that question the principles I have defined, then you 
will find a verdict for the defendant. {f the plaintiff has estab- 
lished such waiver to your satisfaction, then you will find in her 
favor. If you find in her favor, you will have to assess for dam- 
ages. It has transpired on the trial that after the death of her hus- 
band she communicated with the company, and asked for forms to 
make out proofs of loss, and was informed that the company did 
not recognize any liability to her. In estimating the damages in 
the case, you may compute interest on the face of the policies from 
a date 90 days after the date of the communication which she re- 
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ceived from the company, to the effect that they did not recognize 
any liability under these policies, as the policies were payable 90 
days after the receipt of proof of loss. Plaintiff was under no ob- 
ligations to make out formal proofs of death, after the company had 
advised her that they did not recognize the policy as being in force, 
and had refused payment on that ground. There are two counts 
in the petition, and you will have to assess the damages under each 
separately, and state the damages separately in your verdict. 

Tn my judgment, under the proof in this case, if you find for the 
plaintiff, she will be entitled to recover $5,000 under the first count, 
and $5,000 under the second, together with interest, computed in 
the manner I have directed. There is no evidence in this case to 
warrant you in imposing 10 per cent damages as a penalty for a 
vexatious refusal to pay the policy, and you will not award any such 
penalty, even though you should be of the opinion the plaintiff is 
entitled to recover. 


COURT OF APPEALS OF KENTUCKY. 


SCHILLINGER 
} 
Us. 


BOES, ET0.* ) 


A, having certificates of membership in several mutual-benefit associations, 
all payable to his wife, she being empowered to trade as a feme sole, and 
becoming indebted, he in his last illness canceled those certificates, and 
took out new ones, payable to his wife in trust for herself and children. 
Held, this was no fraud on the wife’s creditors, as she had no fixed or 
vested rights under the original certificates that the husband could not 
control; it appearing from the charters of the associations that their 
chief object was to provide a fund for the families of deceased members, 
and that the member, after designating on his certificate who should re- 
ceive the benefit on his death, might surrender that, and obtain a new 
certificate payable to some other person. 

A certificate of membership in a mutual-benefit association, payable to the 
widow of the member, is for the benefit of the member’s family, and can- 
not be seized, upon the death of the member, by the widow’s creditors; 
the charter of the association providing that the funds shall be for the re- 
lief of the member’s family, and shall be exempt from seizure under ex- 
ecution or other legal process to pay any debt of the deceased member. 


* Decision rendered, March 12, 1887.—Opinion by ——— J. 
VOL. VXII.—4. 
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SUPREME COURT OF MINNESOTA. 


FROST’S DETROIT LUMBER & WOODEN-WARE WORKS 
Us. 


MILLERS & MANUFACTURERS’ MUT. INS. CO.* 


A policy of insurance provided that if the insured building should be ‘al- 
tered, added to, or enlarged,” notice must be given and consent indorsed 
on the policy. The coutract (a by-law) elsewhere provided that ifa build- 
ing should be ‘altered, enlarged, or appropriated to any other purposes 
than those mentioned, or the risk be otherwise increased,’’ without the 
consent of the insurer, the policy should be void. These provisions con- 
strued as requiring notice and consent with respect to a material 
enlargement of the building, even though the risk was not thereby in- 
creased. . 

A written provision in such a policy authorizing ‘‘ necessary alterations and 
repairs’’ did not authorize a material enlargement of the building, as by 
an addition 12 feet wide and 200 feet long. 

Parol evidence that such an enlargement was contemplated by the parties 
when the insurance was made is not admissible to vary the effect of the 
written contract. 

A contract of insurance, made for a period of years, upon a mill-building and 
machinery, while the process of construction was known to be still in- 
complete and going on, is applicable to the property when complete as 
contemplated by the parties. A description of the property as a ‘‘saw- 
mill building” had not the effeet to restrict the use to the purjiose of a 
saw-mill. 

Evidence deemed sufficient to justify a conclusion that persons through whom 
the insurance was effected were the agents of the insnrer, 


Benton & Roserts and M. B. Koon, for Appellant. 
Torrance & Fiercuer, for Respondent. 
‘ Dickrnson, J. 

Our decision of this appeal will be based principally upon the 
construction given to the contract of insurance as respects the en- 
largement of the building insured. One of the printed clauses of 
the policy is as follows: “Repairs and additions. Such ordinary 
repairs as may be necessary to keep the premises in good condi- 
tion are permitted by this policy, but if the buildings hereby in- 


* Decision rendered, July 27, 1887. 
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sured be altered, added to, or enlarged, due notice must be given 
and eonsent indorsed hereon.” A by-law indorsed upon the policy, 
and by the terms of the policy made a part of the contract, con- 
tains the provision that ‘ whenever a building insured by this com- 
pany, or containing the property insured, shall be altered, enlarged, 
or appropriated to any other purposes than those mentioned, or the 
risk be otherwise increased, * * * without the consent of the com- 
pany first obtained in writing, such policy shall be void.” 
About a year and a half after the insurance the building (which 
was until then about 53 feet wide and 200 feet long) was extended 
on one side so as to make it 12 feet wider through its whole length 
of 200 feet. The jury found specifically that this enlargement 
did not increase the risk. If the provision first above recited had 
stood alone, there would have been no doubt that a material en- 
lareement of the building, without the consent of the insurer, would 
have constituted a violation of the condition of the poliev, even 
though the risk might not have been in fact thereby increased It 
was competent for the parties by their contract to thus leave it in 
the power of the insurers to determine whether in their judgment 
the risk would be increased, and whether or not they would con- 
tinue the insurance, if the situation or condition of the property 
should be changed by any material addition or enlargement. The 
contract explicitly reserving this right to the insurers to exercise 
their own judgment in the premises, they are not to be deprived of 
it, and held bound, notwithstanding the disregard by the insured 
of the conditions of the contract, merely because in the judgment 
of a jury the change did not in fact increase the risk. The only 
doubt as to the construction of the contract grows out of the pro- 
visions in the by-law, that if a building insured shall be “altered, 
enlarged, or appropriated to any other purposes than those men- 
tioned, or the risk be otherwise increased,” etc. But in view of 
the distinct, unqualified, and apparently complete provision first re- 
cited, we are of opinion that the words in the by-law, and which we 
have put in italics, cannot be construed so as to affect the plain 
meaning of the former provision. The two provisions are consistent, 
if the qualifying effect of the italicized words be limited to the im- 
mediately antecedent’ clause, “appropriated to any other purposes 
than those mentioned.” The result of this construction is that the 
policy would be avoided by any material enlargement or alteration 
of the building without the consent of the insurer, or by the appro- 
priation of the building to other purposes than those mentioned, if 
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the risk should be thereby increased, or if the risk be increased 
otherwise than by appropriating the property to other uses than 
those mentioned: Lyman vs. State Mut. Fire Ins. Co., 14 Allen, 329. 

That the enlargement was a material one, such as would come 
within this stipulation of the contract, we do not doubt. Under the 
construction which we have put upon the policy, the fact that the 
risk was not increased, as the jury considered, does not do away 
with the invalidating effect of the disregard by the assured of this 
condition. There was, however, written in the policy a permission 
“to make necessary alterations and repairs,” and it is claimed that 
this was a necessary alteration. While the written provision of a 
contract should prevail over one which is inconsistent with it, and 
which is part of a printed form, adopted for general use, yet only so 
far as it is apparent that the parties intended to modify or disre- 
gard the printed stipulations will the latter give way. We are 
unable to construe this writing as wholly inconsistent with, or as 
intended to wholly do away with, the requirement expressed in the 
printed condition, that if the building be “ altered, added to, or en- 
larged,” notice must be given and consent indorsed. It is operative 
to qualify the provision respecting alterations merely, without nec- 
essarily affecting that respecting additions or enlargements. Nec- 
essarv alterations and repairs upon the existing structure, what- 
ever such “alterations” might properly include, were authorized; 
but not a material enlargement of the whole building, such as was 
made in this case. 

There was evidence directed to showing that this enlargement 
was contemplated by the assured when the contract was made, and 
that the agent was advised of this at the time. The building was in 
process of construction when the insurance was effected, and the 
contract of insurance should be deemed applicable, not only to the 
incomplete structure, but to the building when completed. But, as 
we understand the evidence, this addition can hardly be deemed to 
have been a completion of the process of construction, but an en- 
largement of an already complete structure. It was made long 
after the original structure was completed, and involved the tearing 
down of one side of the same 200 feet in length. As we understand 
the facts sought to be shown, the proof was incompetent, under 
the rule which forbids oral evidence to vary the terms of a written 
contract. 

For the reasons above expressed, we think that the verdict can- 
not stand, and there must be a new trial. 
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Some other questions are involved in the appeal which it is ex- 
pedient that we should pass upon, as they may be expected to arise 
again if there should be a retrial of the cause. Without referring 
particularly to the evidence of the agency of Smith & Spencer, we 
will say that the evidence is deemed to have been sufficient to justify 
the conclusion that, for the purpose of effecting this insurance, those 
persons were the agents of the defendant. Because parol evidence 
was received, and the question left to the jury as to whether the use 
to which the building was put was such as the parties had contem- 
plated, the defendant contends that the rule was violated which re- 
quires that the written contract only shall determine the intention 
of the parties. Attention is particularly called to the term “saw- 
mill building,” by which the building insured is designated in the 
policy; also to the provision above recited from the by-law, avoiding 
the policy if the property shall be “appropriated to any other pur- 
poses than those mentioned.” The building was used at the time 
of the fire for the sawing of lumber from logs, and also as a box- 
factory, having in it proper machinery for those purposes, and some 
dry-kilns for drying lumber by steam. 


The principle relied upon by the appellant is not applicable. 
The contract is to be construed in the light of the circumstanées un- 
der which it was made. The insurance to run five years was effected 
while the building was known to be in the process of construction 
and equipment with machinery. The plaintiff had another building 


” 


near this which was called the “Factory Building.” The policy in- 
sured the plaintiff as follows: $2,083.33 on their brick composition- 
roofed, saw-mill building; * * * $1,666.60 on their machinery 
of all kinds, both fixed, movable, their settings, parts, and appliances, 
circular, edging, and butting saws, shafters, gearing, belting, pulleys, 
hangers, tools, fixtures, mill-wright work, boilers and engines, steam 
gas, and water pipes, while contained in said mill-building; $1,041.27 
on lumber contained in said mill-yard, and on dock attached to said 
mill-premises; $280.80 on lumber in process contained in said mill- 
building. In the light of the circumstances to which we have re- 
ferred, which were known to the plaintiff, and to the agent at least 
of the defendant, it is difficult to read the policy as specifying the 
purposes for which the property was to be used. The plainer pur- 
pose and effect of the term “saw-mill building ” was to describe and 
distinguish the property insured, but not to declare the purposes 
for which only the mill should be used: Everett vs Insurance Co., 
21 Minn., 76. 
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This term of description occurs only in that part of the policy em- 
ployed to designate the property insured, and the amount of insur- 
ance upon it. It is used in the application only in the same connec- 
tion. It would seem, too, from the policy itself, that it was contem- 
plated that the mill would be used for other purposes than the saw- 
ing of logs into lumber, and that lumber was to be then subjected to 
some other process of manufacture; for a part of the insurance was 
specifically on “lumber in process.” The printed clause in the by- 
laws was therefore inapplicable to limit the use of the property to 
the purposes of a saw- mill, for the reason that the uses to which it 
was or was to be appropriated were not “mentioned.” There was 
therefore no error in this particular of which the defendant can com- 
plain. It follows, too, that it was immaterial whether an increased 
danger arose from the dry-kilns, if they were a part.of the original 
construction in accordance with the contemplation of the parties. 

For the reasons stated in the first part of this opinion the order 
refusing a new trial is reversed. 


SUPREME COURT OF CALIFORNIA. 


KRUGER et at. ’ 


‘ 
WESTERN FIRE & MARINE INS. CO. or Catirornta.*  ? 


The policy provided thatit should not be liable in case petroleum was kept on 
the premises. The agent was told that petroleum was kept at the time of 
insuring and said that the amount kept would make no difference. The 
agent was the general resident agent of the company authorized to con- 
tract, and countersigned and delivered the policy. 

Held, That the company was estopped by the acts of its agent in delivering 
the policy and accepting the premium from insisting on a forfeiture. The 
agent’s consent to keeping petroleum was a waiver of the condition. 


T. C. Van Ness, for Appellant. 
Gero. Lezinsxy, for Respondents. 
Foorts, C. 
This was an action to recover upon two policies of insurance. 
The cause was tried before a jury, who brought in a verdict in favor 


of the plaintiffs, upon which a judgment was rendered against the 


— — — 


* Decision rendered, February 22, 1887. 
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defendant for $1,500, costs, ete. From that judgment an appeal is 
prosecuted. 

From the record it appears that, in the year 1881, Grant Lap- 
ham, the agent of the defendant in the county of Alameda, where 
the plaintiffs kept their stock of goods, was at the place of business 
of the plaintiffs, and examined said stock; and that on the thirty- 
first day of August, 1881, after such examination, the defendant is- 
sued a policy of insurance upon the stock of goods thus examined 
by its agent. The testimony-of one of the plaintiffs with reference 
to the transaction was as follows: “ Yes, sir; I did have a conversa- 
tion with him [meaning Lapham]. First, you know, we insured 
with another man. The agent came round, and insured us. Thar 
was right before the fourth of July. He did not bring round the 
policy; he kept the policy. During the 4th we did not have any 
policy at all. Right after the 4th he brought it around. I said: 
‘You just bring it around now. There is no danger now.’ That 
was before. ‘The danger is over now, I says; ‘You can keep it 
now. He left it in the store; he left it there over a week. I told 
him [ would not accept it. Then, during the week, I read over the 
policy what he left there. It mentioned something about the coal- 
oil. During that time Mr. Grant Lapham came around, and said 
he wanted to insure us. [I told him about this. fe was a friend 
of mine. I told him about this.that wasin the policy. ‘What is 
the use of insuring? We cannot get nothing if we burn out. Be- 
cause it says there—mentions about the coal-oil.’ He says: ‘Such 
a small amount as vou keep, that won’t be any matter. You don’t 
keep any large amount.’ I[ told him, ‘All right; go on and in- 
sure us.’ Then he brought around the policy, so it was all right. 
We kept it.” 

It was further proved that upon the expiration of the policy thus 
issued, in August, 1881, and at the expiration of each year thereaf- 
ter, down to and including the issuance of the policies in suit, new 


policies in the same company, upon the same discription of goods, 


were issued by defendant to plaintiffs. No further conversations 
with any agent of the defendant were proved, nor were any other 
policies than those in suit introduced on the trial. 

It appeared in evidence that there was an indorsement on said 
policies us follows:— 

Not valid until countersigned by the regularly authorized agent at Oak- 


land, Alameda County, Cal. Countersigned, Oakland. 
GRANT LAPHAM. 
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The record further shows that during all the times that the poli- 
cies sued on were in force, and at the time of the fire and loss in 
the complaint alleged, the plaintiffs kept, stored, used, and sold, 
upon the premises in which the property described in the policies 
was during such time kept, the products of petroleum, consisting of. 
illuminating oils; that the said oils were kept in a 10-gallon tank, 
into which they were poured at the top, and from which, when re- 
quired by customers, they were drawn through a faucet; that the 
premises were lighted with said oils in lamps, and that the fire al- 
leged in the complaint was directly caused by the fall of one of the 
said lamps; that the tank in which said oils were kept was the same 
tank that had been used by the plaintifis on said premises during 
all the times they had carried on business on said premises, and that 
it had, during all of said times, stood directly opposite, within a few 
feet of the entrance to said premises, and in full view of every one 
who entered the same; that no other oils were kept by the plaintiffs 
on said premises, except those kept in said tank, and plaintiffs also 
used said tank for the purpose of filling the lamps used for lighting 
said premises. 

The policies of insurance contained, among others, this clause: 
“C. This company shall not be liable for loss occurring while any 
of the following-named articles are kept, stored, or used in or on 
the premises herein described, any custom or usage of trade or 
manufacture to the contrary notwithstanding, namely, petroleum 
and its products.” 

It will seem that the plaintiffs, having kept petroleum and its pro- 
ducts on the premises in question, although in small quantity, could 
not recover on the policies, unless it should appear that the condi- 
tion of the policy upon that subject had been waived by the com- 
pany. The acts and language of Lapham, as above stated, are not 
contradicted, nor is it disputed that he was the regularly constituted 
agent of the company, resident at Oakland, when the first policy of 
insurance was issued. The policies sued on were unquestionably 
but renewals of that policy, and we think that an agent so appointed 
and authorized as he was, was empowered to waive the condition of 
the policy, and we are of opinion that the plaintifis were warranted, 
from what he said and did, in believing, and did believe, that such 
condition was waived. Lapham was the general agent of the com- 
pany at Oakland, and authorized to represent it, make contracts of 
insurance, and transact its business at that place, according to the 
practice and course of dealing of such corporations. He was au- 
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thorized to make and did make the original contract of insurance, 
and the policies in suit, being but renewals of that, are to be affected 
by his acts as if they were the original contract: Miner vs. Phenix 
Ins. Co., 27 Wis., 693, and cases cited. 

The agent of the defendant, authorized to act for them, and by 
whose acts they were bound, knew when he countersigned and de- 
livered the policy that it was absolutely void, unless he had waived 
the condition of the policy by means of the alleged existence of 
which the company now seeks to avoid the payment of the loss. 
That is to say, the agent and the company took the premium, and 
yet believed the policy was void. And the company now says: 
“At the time we took your premium your policy was void; al- 
though our agent told you it was not, and induced you so to be- 
lieve, yet you cannot recover of us the loss you claim, and you can- 
not be heard to state in evidence what our agent said, as that would 
be to vary the terms of a written contract by parol testimony.” 
This we think the company is estopped from doing: Woodruff vs. 
Imperial Fire Ins. Co., 83 N. Y., 140, and cases cited. 

The delivery of the contract, and a breach of its condition, were 
concurrent acts, if the defendant’s theory of the case be correct; 
and at the moment the contract was entered into it was void, al- 
though the party effecting the policy on his goods paid then and 
there the premium, and was made by the agent to believe that the 
policy was valid, and the petroleum-oil clause waived. The defend- 
ant’s condition is without force. In the language of a distin- 
guished judge, “we would scarce expect two parties to go through 
so senseless an act” as is claimed to have been done by the de- 
fendant, “if the facts were known to each at the time; but would 
rather conclude that they had by words or act agreed that the con- 
dition should not be considered as binding:’ Van Schoick vs. 
Niagara Fire Ins. Co., 68 N. Y., 436. 

We are of opinion that the evidence objected to was properly 
allowed to go to the jury; that their verdict was in accordance 
with the facts in evidence, and the charge of the court, which last 
was not erroneous; that no prejudicial error is shown by the re- 
cord; and that the judgment should be affirmed. 

We concur: Belcher, C. C.; Searls, C. 

By the court. For the reasons given in the foregoing opinion 
the judgment is affirmed. 
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UNITED STATES CIRCUIT COURT. 
DISTRICT OF CONNECTICUT. 
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WASHINGTON FIRE & MARINE INS. CO. 


ES E. CHESEBRO. ) 
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Upon being notified of the insurance, the compauy wrote to the agent, 
‘Please at once relieve us of the risk. fhe property in itself and the ex- 
posure to the same would make it prohibited with us. Letus have, policy 
by return mail.” The agent replied that the company was, he. thought, 
inistaken in the character of the risk, that there were no exposures, but 
that he was holding it subject to the company’s orders and would. return 
the policy at ence if desired. The company reiterated its demand, and 
the policy which had not yet been delivered, was returned by the agent; 
but the contract had been made binding and he failed to notify the in- 
sured of the cancellation prior to the fire, which took place a few hours 
later. 

Held, That the agent was liable to the company for a loss incurred through 
his delay in obeying imperative orders to cancel. 


A. P. Hype, for Plaintiff. 
C. E. Perxms and Cuartes E. Searts, fur Defendant. 


This suit was brought by the plaintitf company against the de- 
fendant as an agent of the company, claiming that the defend- 
ant as such agent had effected an insurance in the name of the 
plaintiff company, on the property of Messrs. E. T. Whitmore & 
Co., in Putnam, Connecticut, for the sum of $2,000. That the plaint- 
iff had ordered such insurance canceled, but the defendant as such 
agent ‘neglected to cancel the same as directed. That in the mean 
time the insured property was destroyed by fire, whereby the com- 
pany was compelled to pay and did pay $1,400 on account of said 
loss, and seeking to recover of the defendant the amount so paid by 
the plaintiff, with interest thereon, by reason of the defendant having 
neglected to cancel the risk as directed by the plaintiff company. 
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It was admitted by the pleadings that the defendant, residing in 
Putnam, Connecticut, was the duly appointed agent of the company, 
with power to effect insurance in their name, subject to their rules 
and regulations, and such instructions as might, from time to time, 
be given to him by their officers. 

That on the 30th day of July, 1885, the defendant did, as such 
agent, effect an insurance in the plaintiff company to E. T. Whit- 
more & Co., a eo-partnership in said Putnam, in the sum of $2,000, 
although no policy was filled out and delivered to said insured 
That in consequence of the fire which happened in the evening of 
August 12th, 1885, the property insured was destroyed and the 
plaintiffs were compelled to pay and did pay, on account of such 
loss, the sum of $1,400. But the defendant denied that he had been 
guilty of any neglect of his duty as such agent in failing to cancel 
the risk as desired by the company, but on the contrary claimed to 
have acted in good faith, and that he had fully performed his duty 
to the company as their agent. 

It appeared on the trial that on the 30th day of July, 1885, the 
defendant as agent of the plaintiff company effected the insurance 
with E. T. Whitmore & Co., on their stock of goods in Putnam, to 
the extent of $2,000, and on the same day, July 30th, 1885, sent to 


the plaintiff's gener2zl managers in New York, a report stating the 


fact of the insurance, giving the number of the policy, the amount 
insured, and describing the risk. This report was received by due 
course of mail, July 31st. The company replied, under date of July 
31st, as follows : ‘: Please at once relieve us of the risk. The prop- 
erty in itself, and the exposure to the same, would make it prohib- 
ited with us. Let us have policy please by return mail.” The de- 
fendant did not on receipt of this letter cancel the policy or attempt 
to do so, but replied as follows : “I don’t think you have a correct 
idea of this risk. There are no expusures and the risk was critically 
examined a short time since by Special Agent Fowler of the Na- 
tional of Hartford (who are carrying a line wpon it) and approved 
by him. I am, however, holding the risk subject to your orders and 
will return the policy (which I have not written) to you if you still 
desire it.” 

To this letter, the plaintiffs replied by letter dated August 7th, 
1885. “We must still hold to our original proposition. Please 
kindly take up and return our policy, friend Chesebro.” 

The defendant replied as follows, inclosing the policy :— 

* As I had not written the policy, I return it herewith.” 
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The defendant claimed that when he received the first letter dated 
July. 31st, 1885, he took no steps to cancel the risk because he be- 
lieved and had reason to believe that the letter was written under a 
misapprehension of the facts as to the exposure of the risk, and es- 
pecially because the map of the village referred to in the descrip- 
tion of the risk, showed an exposure of an iron foundry which had 
been removed. He therefore wrote as he did and awaited further 
instructions. 

As to the second letter, dated August 7th, 1885, the defendant 
claimed and offered evidence to prove that it was not received by 
him until about 7 o’clock on the morning of the 12th of August. 
That he replied by the 11 o’clock mail of that day, returning the pol- 
icy, and did not notify Whitmore & Co. that the policy was can- 
celed for the reason that both ofthe partners of Whitmore & Co. 
left town on the morning of the 12th before he received the letter 
and did not return until evening, when the fire was in progress. 

On the other hand, it was claimed by the plaintiffs, and they of- 
fered evidence to prove that the letter of August 7th was mailed on 
that day and by due course of mail should have been and was re- 
ceived by the defendant, either on Saturday the 8th or Munday the 
10th of August, 1885, and that in fact the reply containing the policy 
was received by them in New York on the 11th of August. 

The court, Shipman, Judge, charged the jury as follows :— 

1. It being admitted that the defendant was agent for the plaintiff, 
it was the duty of the defendant upon receipt of the notice, dated 
July 31st, 1885, peremptorily ordering him to cancel the risk, to 
proceed to do so with all reasonable diligence. 

2. It being admitted that the office of the agent was within five 
minutes’ walk of the office and place of business of E. T. Whitmore 
& Co., the insured, the agent’s neglect to cancel said policy for a pe- 
riod of more than six days after the receipt of said peremptory or- 
der, was such a neglect of duty as would render the defendant liable 
to the plaintiff for the loss incurred by the plaintiff in consequence 
thereof. 

3. That the delay after the receipt of the notice, dated July 31st, is 
not excused by the fact, if it should be found, that the agent be- 
lieved that the company were mistaken as to the safety or danger of 
the risk, or as to the wisdom of retaining the risk. 


4. That if the agent delayed complying with the peremptory or- 
ders of the company to cancel the risk, and did so delay from a mis- 
taken view of the safety of the risk and the wisdom of canceling it, 
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or in the hope of persuading the plaintiff to continue the risk, the 
delay in the mean time was at his own peril and at his own risk if a 
fire should occur. 

5. If the second order to cancel, dated the 7th day of August, 
1885, was received by the agent in such season that he had one or 
two days before the day of the fire in which to cancel the risk, and 
he made no attempt so to do, such neglect on the part of the de- 
fendant was a breach of his duty and would render him liable for 
the damages which the company suffered in consequence thereof. 

The court further charged, adopting the language in the case of 
Courcier vs. Ritter (4 Washington Circuit Court, 551), as to instruc- 
tions to anagent, “If the order leaves him a discretion, the law re- 
quires of him nothing farther than the exercise of a sound, honest 
judgment. But if the order be free from ambiguity, is positive 
and unqualified, it must be rigidly obeyed if it be practicable, and 
no motive connected with the interest of the principal, however 
honestly entertained, or however wisely adopted, can excuse a 
breach of it.” 

One or two minor questions of fact, not affecting the principal 
question as stated above, were also submitted to the jury. 

The jury returned a verdict for the plaintiff for the sum of $1,- 
548.43, being the full amount paid by the company, with interest 
and costs. 
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SUPREME COURT OF NORTH CAROLINA. 


SUGG 


4 
’ 


HARTFORD INS. CO.*} 


The policy provided that it shonld be void in case of other insurance, whether 
valid or otherwise, either at the time of its issue or at any time during its 
continuance. 


Held, That other insurance taken out in good faith in forgetfulness of the pro- 
vision forfeited the policy. 

The policies of other insurance thus taken out contained similar provisions. 

Held, That the fact that they were invalidated by the original policy, did 
not affect the forfeiture-clause in that policy which prohibited such insur- 
ance whether valid or not. 


W. B. Ropman, Jr., for Plaintiffs. 

Gro. H. Brown and Joun H. Smatt, for Defendant. 

: Merrinwon, J. 

The plaintiffs sue to recover the money alleged to be due to the 
feme plaintiff upon the policy of insurance of the defendant made to 
her, specified in the complaint, which contains, among other pro- 
visions, conditions, and stipulations, a clause in these words: “Or 
if there shall be any other insurance, whether valid or otherwise, on 
the property insured, or any part thereof, at the time this policy is 
issued, or at any time during its continuance, without the consent 
of this company written hereon, or if the risk be increased by any 
means within the control of the assured, this policy shall be 
void,” ete. 

By consent of the parties the court found the facts, the material 
part of which findings necessary to be set forth here, is as follows: 
It is admitted by plaintiffs that subsequent to the issuing of the policy 
sued on, to wit, on May 17, 1886, plaintiff Mittie E. Sugg took out 
policies of insurance in the Pamlico Banking & Insurance Company, 
in the sum of $1,500, and in the Georgia Home Insurance Company 


* Decision rendered, October 31, 1887. 
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in the sum of $1,500, and of these two later policies $1,000 each was 
placed on the two-story, brick house described in complaint, and 
$500 each covering the piano, the household furniture, silver, glass, 
crockery, and wearing apparel. Defendant’s policy covers $1,200 on 
said building, $650 on said household and kitchen furniture above 
mentioned, and $150 on piano above mentioned, and contains tlree- 
fourths value-clause. Plaintifis further admit that defendant com- 
pany, or its agents, had no notice of, and did not consent to, the 
said subsequent insurance above specified, on the same property. 
The defendant admits that said subsequent imsurance was taken out 
in forgetfulness of the existence of the policy sued upon, and with 
no intent to defraud defendant company. Upon the facts found, the 
court was of the opinion that the plaintiffs could not recover, and 
gave judgment for the defendant. The plaintifis, having excepted, 
appealed to this court. 

The contract of insurance embodied and set forth in the policy 
sued upon must receive a reasonable and just interpretation; and 
the intention of the parties to it, thus ascertained, must prevail. 
Contracts of this character, although in some respects peculiar, are 
governed by the same principles that govern other contracts, and are 
not different from others as to the rules of interpretation applicable 
in varying aspects of them. The purpose of courts in construing 
them is to ascertain what the parties mean and intend; what they 
have respectively agreed to do or not to do; how they have agreed 
to be affected, to be bound or not to be bound. It is not the 
province of the court to amend, modify, or make a contract for the 
parties; or to reform their contract so as to render it reasonable, 
expedient, and just; or, in the absence of fraud, accident, or mutual 
mistake, to relieve them from misadventure, inadvertence, hard 
bargains, disadvantage, loss, and damage, occasioned by lack of 
foresight, forgetfulness, misfortune, and negligence. Contracts are 
serious things, and parties capable of contracting must be held by 
the courts, when properly called upon, to a due observance of their 
contract, and those of insurance as well as others, however unfortu- 
nate, disadvantageous, or disastrous the results flowing from them 
may be to one side or the other. All lawful contracts must be bind- 
ing upon those who make them, and as they make them. Now, the 
feme plaintiff expressly agreed with the defendant that the pvlicy 
sued upon should be void if there should “be any other insurance, 
whether valid or otherwise, cn the property insured, or any part 
thereof, at the time this policy is issued, or at any time during its 
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continuance, without the consent of this company (the defendant) 
indorsed ” thereon. 

It is admitted by the plaintiffs that, subsequently to the execution 
of the policy, and “during its continuance, without the consent” of 
the defendant, written or otherwise, “other insurance” was taken 
and had by the feme plaintiff upon the property so insured, for very 
considerable sums of money, of which the defendant and its agents 
had no notice. It had no notice of, nor did it in any way consent 
to, the same. There was therefore no waiver of its rights as to the 
forfeiture thus wrought, if it might under other circumstances have 
done so. The mere fact that the plaintiffs forgot “the existence of 
the policy sued upon, and with no intent to defraud defendant,” at 
the time the subsequent insurance was taken, cannot help them. The 
defendant was in no way or sense to blame for such forgetfulness, 
and cannot be prejudiced by it. 

It appears that the two policies of subsequent “other insurance ” 
each contained this provision: ‘Or if there shall be any other in- 
surance, whether valid or otherwise, on the property insured, or any 
part thereof, at the time this policy is issued, or at any time during 
its continuance, without the consent of this company indorsed 
hereon, this policy shall be void.” It is contended for the plaintiffs 
that inasmuch as there was other existing insurance of the property 
thus insured, at the time these policies were executed, they were 
ineffectual and void, never took effect, and therefore the policy sued 
upon was unafiected by them, and remained valid. This argument 
is without substantial force. The clause of the policy sued upon, 
recited above, expressly embraced “any other insurance, whether 
valad or otherwise,” and provided that the same should render the 
policy void. The very purpose was to exclude and guard against, 
not only subsequent valid insurance, but all other supposed or 
intended to be valid. Else, why were the words “or otherwise ” 
used? Are these significant, xpt words to be treated as meaning- 
less? Did the parties intend that they should serve no purpose ? 
Surely these questions cannot be answered in the affirmative. The 
terms employed are explicit, comprehensive, and exclusive, and they 
imply a distinct, obvious purpose. The manitest purpose of the 
provision in question was to prevent possible motive—the creation 
of it—of the insured to obtain larger insurance of the property, and 
then burn it, with a view to get the money agreed to be paid by 
each and all the insurers in case of loss. If the insured believed the 
subsequent insurance valid, as he might do whether it was so or 
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not, such belief would raise the motive intended to be guarded 
against, as certainly as if it had been valid. To guard against such 
possibilities is not unlawful nor unreasonable, and when parties 
choose to incorporate into their contracts provisions against them, it 
. is the plain duty of the courts to give them effect. 

That the plaintiffs acted in good faith in respect to the subsequent 
insurance, and the defendant suffered no injury, cannot prevent the 
latter from having full benefit of the forfeiture occasioned by the 
violation of the clause in question of the policy, because the policy 
so agreed; and it may be that but for this agreement the defendant 
would not have made the contract of insurance at all. It may be 
that, as matter of grace and liberal fair dealing, the defendant ough t 
to share in the loss sustained by the feme plaintiff, but with that we 
have nothing to do. Judgment affirmed. 


SUPREME COURT OF INDIANA. 


HOME INS. CO. or New Yorr 
vs. 
RUEL HOWARD.* 


The plaintiff claimed that he had been induced by fraud to compromise his 
claim and to consent to a surrender and cancellation of the policy. 

Held, That no action at law to recover upon the policy could be maintained 
until the contract of settlement and cancellation had been rescinded by 
an offer to return the consideration received for it, where the company 
denied that any liability existed on account of the policy. . 

Held, That an action might lie to rescind the compromise by offering in the 
complaint to restore what was received if so adjudged, or a suit for dam- 
ages might be instituted against those liable for the deception that in- 
duced the compromise. 


DeBruter, Hays & Hays, Afturneys for Appellant. 
Joun. C. Briaas, Altorney for Appellee. 


MircHet1, J. 
Howard brought this action to recover upon a policy of fire- 
insurance issued to him by the Home Insurance Company of New 
York. It appears that after the loss occurred, and before the policy 


* Decision reudered, September 28, 1887. 
Vou XVIL—5. 
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matured the company claimed that by reason of certain facts known 
to it, relating to the origin of the fire, it was not liable upon its 
policy. A compromise was accordingly agreed upon, whereby in 
consideration of twenty-five dollars paid to the plaintiff, the policy 
was surrendered up to the company and canceled. This agreement 
was evidenced by a writing indorsed on the policy, in the following 
language :— 
PLEASANTVILLE, June—1886. 

Received of A. L. Klum, assistant State agent, twenty-five dollars in cur- 
rency, which is in full of all claims I now have or may have under this policy 
for loss or damage by fire of May 8, 1886, or otherwise, and this policy is 
hereby fully canceled and surrendered to the Home Insurance Company of 
New York. 

Attest, W. STEWART. RUEL HOWARD. 

The plaintiff claimed that the settlement and release had been 
procured from him while laboring under physical and mental dis- 
tress, by the false and fraudulent representations of the company’s 
agent. Upon the plaintiffs motion the case was tried to a jury asa 
suit at law. The jury returned a verdict for one thousand and 
two hurdred dollars, and over the appellant’s motion for a new trial, 
judgment was given accordingly. 

The controlling question is whether the finding and judgment are 
maintainable, in the absence of averment and proof that the plaint- 
iff avoided the settlement and cancellation indorsed on the policy 
prior to the commencement of the action. This question arises on 
the pleadings as well as upon the motion for a new trial. The 
action being at law, to recover upon the policy as a subsisting obli- 
gation, it follows inevitably that the contract of settlement and can- 
cellation above set out, not being void, constitutes an insuperable 
barrier against a recovery, so long as it is not rescinded, by an offer 
to return the consideration paid for it. The case is not distinguish- 
able from Brown vs. Insurance Co., 117 Mass., 479. In such a case 
as this, a recovery cannot be had upon a contract which has been 
released and surrendered up, in pursuance of a subsequent contract, 
upon which an amount has been paid, as a compromise of a dis- 
puted liability upon the original obligation so long as the subse- 
quent contract remains unrescinded and in force: McMichael vs. 
Kilmer, 76 N. Y.,36; Gould vs. Bank, 86 N. Y., 75; Bisbee vs. Ham., 
47 Me., 543; Worley vs. Moore, 97 Ind., 15, and cases cited. It does 
not alter the case that the compromise may have been brought 
about by the fraud and misrepresentation of the defendant, or that 
in the end it was found that a sum largely in excess of the amount 
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paid to settle the disputed liability was due the plaintiff. As is 
said in Gould vs. Bank, supra: ‘In all actions of trover or replevin 
to recover the property parted with, and in all actions based solely 
upon the original relations of the parties, the plaintiff must show 
that he rescinded the fraudulent contract before the commencement 
of the action.” One who has been led into a contract upon which 
he has received something of value cannot ignore the contract, how- 
ever induced, and proceed in a court of law as if the relation of par- 
ties were wholly unaffected thereby. He cannot, while retaining its 
benefits, and thus affirming the contract, treat it as though it did not 
exist. “He cannot treat it as good in part and void in part, but 
must affirm or avoid it as a whole:” Higham vs. Haris, 108 Ind., 
246; and cases cited; Evans vs. Gale, 17 N. H., 573. 

The present is quite unlike the case of a compromise or composi- 
tion by a debtor with his creditors, where the liability of the debtor 
is conceded, and no dispute exists as to the amount. Where a 
debtor has effected a composition with a creditor, the liability being 
conceded, a different rule controls. In such a case the creditor 
agrees to release an undisputed claim upon receiving payment of an 
amount less than what is conceded to be due. If the latter has 
been led into the agreement by fraud, or if there has been bad faith 
or concealment on the part of the debtor, the agreement is vitiated, 
and the principles applicable to cases of rescission do not apply. It 
is not essential, under such circumstances, that the creditor should 
have returned the amount received, before bringing an action to 
recover the balance of the original debt: Hefter vs. Cahn, 73 IIL, 
296; Bank vs. Hoeber, 8 Mo. App., 171; Enneking vs. Stahl, 9 Mo. 
App., 390; Pierce vs. Wood, 3 Fost., 519; Seving vs. Gale, 28 
Ind., 486. 

Where, however, one person denies any liability whatever, another 
may not first obtain from him what he can under an agreement to 
compromise and afterwards with the money so obtained, without 
avoiding that agreement, prosecute an action at law to recover as 
much more of the claim in dispute as he may chance to secure. 
Where one has been induced to compromise a claim by fraud he 
can rescind by restoring, or offering to restore, what he has received 
as a consideration for the compromise. He may then maintain an 
action at law upon the original contract, treating the compromise as 
rescinded. A person thus situate may instead of rescinding and 
suing at law, keep what he has received, and commence a suit in 
equity to rescind the fraudulent compromise, and to obtain in the 
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same action equitable relief, offering in his complaint to restore 
what he has received in case it shall be adjudged he is not entitled 
to retain it: Higham vs. Harris, supra, and cases cited; Gould vs. 
Bank, supra. Or a person so circumstanced may retain what he has 
received, and sue whoever is liable for the consequences of the 
deceit by which the compromise was brought about, and recover 
whatever damages resulted therefrom. In support of the judg- 
ment, our attention is called to McLean vs. Insurance Co., 100 Ind., 
127. The facts in the case cited are in many respects analogous to 
those here under consideration, and, so far as we may judge, the 
point we have been considering might well have been made 
there. It is enough to say, however, the question does not seem 
to have been made and there is therefore nothing decided in that 
case in conflict with our conclusion in this. It is not necessary 
that we should notice other incidental questions. 

The court erred in overruling the motion for a new trial. 

Judgment reversed with costs. 


SUPREME COURT OF INDIANA. 
* Appealed from Fountain Circuit Court. 


WILLIAM C. BURDETT 
US. 


PHGENIX INS. CO.* 


The general right of a State legislature to impose restrictions upon foreign 
insurance companies is unquestioned. 
A statute requiring the agent upon the occurrence of a loss to retain in his 
ossession all moneys thereafter coming into his hands until such loss has 
Lom settled or adjudicated within a certain period, is not a taking of the 
property of the corporation without process of law, but the exacting of a 
security for citizens of the State within the constitutional power of the 
legislature. 


Exuiort, J. 
There is but one question presented bythis record. That question 
is, however, an important one, as it involves in a general way, the 
* Opinion filed, November 2, 1887. = 
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validity of our statutes governing foreign insurance corporations, 
and especially the fourth section of the act of December 21, 1865. 
It may now be regarded as settled that a State legislature has au- 
thority to prescribe the terms upon which foreign insurance com- 
panies may transact business within the State. In the case of Paul 
vs. Virginia (8 Wall., 168), the court in discussing the general sub- 
ject said with reference to insurance incorporations: ‘‘ Having no ab- 
solute right of recognition in other States, but depending for such 
recognition and the enforcement of its contracts upon their assent, 
it follows as a matter of course, that such assent may be granted 
upon such terms and conditions as those States think proper to im- 
pose. They may exclude the foreign corporation entirely, they may 
restrict its business to particular localities, or they may exact such 
security for the performance of its contracts with their citizens as 
in their judgment will best promote the public interest.” In Ducatt 
vs. Chicago (10 Wall., 410) and Dyle vs. Ins. Co. (94 U. S., 535), this 
doctrine is re-affirmed. It had, indeed, been long before explicitly 
asserted: Lafayette etc. Co. vs. French, 18 ‘How., 404. In three at 
least of the State courts this principle has been asserted, and held 
to sustain what are commonly called the retaliatory laws: Goldsmith 
vs. Insurance Co., 62 Ga., 379; Insurance Co. vs. Welsh, 29 Kans., 
672; People vs. Fire Association, 92 N. Y., 311, 44 Am. Rep., 380. 
In many other cases the laws have been assumed to be valid with- 
out discussion: Insurance Co. vs. Brim, 111 Ind., 218; Granite 
State etc. Co. vs. Porter, 58 Vt., 581; Ohio vs. Moore, 39 Ohio St., 
486; State vs. New York etc. Co., 81 Mo., 89; State vs. Insurance 
Co., 15 Ins. Law Journal, 381; Ehrman vs. Teutonia Ins. Co., 1 
McCrary, 126; Benefit Ins. Co. vs. Bales, 92 Pa. St., 352. 

There can therefore be no question as to the general right of the 
legislature to impose restrictions upon foreign insurance companies, 
and the only question here is as to the validity of the particular 
restriction contained in the act of December, 1865. The section of 
which we are speaking reads thus: “ Whenever any loss shall oc- 
cur to any property insured by any company authorized to take 
risks under this act, it shall be the duty of the agent to retain in 
his possession all moneys belonging to such company which may 
then be or may thereafter come into his possession, until such loss 
is adjusted and paid; provided, that if suit shall be commenced by 
the party insured, the agent may deposit in court double the amount 
mentioned in the policy to abide the event of the suit; or, if the 
party shall not commence suit within ninety days after the agent 
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shall have given written notice to such party that the loss will not 
be paid, the agent may thereafter pay over to persons entitled, the 
moneys of said company; and if any person insured by said com- 
pany, meeting with a loss, shall notify any other agent of such com- 
pany thereof, it shall be the duty of the agent to retain all moneys 
belonging to such company which may then be, or may thereafter 
come into his possession, as hereinbefore required of the agent with 
whom such insurance was effected.” With the question of the expe- 
diency or policy of this statute the courts have nothing to do. That 
is, as has been again and again decided, purely a legislative ques- 
tion: Eastman vs. State, 109 Ind., 278. The statute must stand un- 
less it is plainly in conflict with some constitutional provision, for if 
there is doubt as to its constitutionality the doubt must be resolved 
in favor of the legislature : Robirson vs. Schenck, 102 Ind., 307. 

We regard the provisions of the statute as an exercise of the au- 
thority to require security for the citizens who insure in foreign 
co.apanies: Paul vs. Virginia, supra. The statute does not take the 
property of the corporation, but simply requires that it shall be held 
te abide the event of a suit, or for a limited time. There is no tak- 
ing without process of law. It is true, the money may be bound up 
until a judicial decision is rendered, but as is shown by the cases to 
which we have referred, this isa restriction which the legislature 
may impose upon foreign corporations who do business within the 
State. Whether it is wise to do this or not,or whether it is or is not 
unjust, are questions for the legislature, not for the courts. The 
courts cannot interfere unless there is a violation of some constitu- 
tional provision prohibiting the enactment of such a statute: Beau- 
champ vs. State, 6 Blackford, 299; Hedderick vs. State, 101 Ind., 
564, and cases cited ; Cooley, Const. Lim., 201. There can be no 
doubt under the authorities that the legislature may require a de- 
posit as a condition precedent to the right to do business, and noth- 
ing more is done by the statute under examination than to require 
an increase in the security when a loss actually occurs. This it is 
obvious is but an extension of a settled principle. 

The case of Ames vs. Port Huron ete. Co. (11 Mich., 139), Rock- 
well vs. Nearing (35 N. Y., 307),and McRae vs. Hogan (39 Wis., 529) 
are not in point because the statute does not profess to authorize 
the taking of any property. It simply requires that money shall be 
held until a judicial decision can be had. It does not indeed, de- 
prive the company of the possession of the money, for the possesion 
of the agent is the possession of the principal. Judgment affirmed. 





Frain vs. Metropolitan Life Ins. Co. 


SUPREME COURT OF MICHIGAN. 


a | 
\ 
} 


METROPOLITAN LIFE INS. CO.* 


A policy on the life of her father was issued to the plaintiff, who paid the pre- 
miums. Subsequently an inspector sent out by the company to take up 
and cancel improper policies, learning from plaintiff that the insured had 
not been examined by a physician, secured the policy from her to send to 
the company, promising that the latter would either return the policy or 
the premiums. The poticy was not returned, the agent afterwards de- 
clined to receive premiums on the ground that the policy had lapsed 
when taken away. The company claimed to have returned the policy to 
plaintiti’s husband, who denied having received it. In an action to re- 
cover back the premiums and assessments paid ; 


Held, that the direction of a verdict for the company was error, the case 
should have been submitted to the jury. 


Grirrin & Warner and Ormonp F. Hunt, for Plaintiff. 
Epmunp Have, for Defendant. 
Morsg, J. 

The plaintiff brought suit in the Wayne Circuit Court, and filed 
a bill of particulars, the action being in assumpsit, to recover 
moneys paid to the defendant for premiums and assessments on 
an insurance policy issued to her by the defendant company upon 
the life of her father. ‘The defendant pleaded the general issue, 
and gave notice under said plea that the policy was procured by 
means of certain false and fraudulent representations. This de- 
fense under the notice, however, was not sustained, and cuts no 
figure in the case. The circuit judge directed a verdict for the de- 
fendant. The Metropolitan Life Insurance Company, as appears 
from the record, had at the time a superintendent of agencies, one 
Alexander Adams, over the district which consisted of the city .of 
Detroit, where plaintiff resided when she received her policy. It 
appears from the testimony of the plaintiff that she.took out the 


* Decision rendered, November 10, 1887. 
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policy in December, 1883, and paid all the premiums and assess- 
ments upon it up to the time it was taken away from her, $59 in 
all. This is the amount she sues for. In February, 1885, one 
Southworth, an inspector of the company, came to her house. He 
came from New York, and said he was inspecting all the agent’s 
business. He asked to see plaintiffs policy, and she produced it. 
He asked her if the physician of the company had ever seen her 
father, and she told him, “No.” Southworth then said that was 
not right, and he would take the policy, and that the company 
would either return the policy or the premiums paid thereon. He 
took the policy, and afterwards she went to the office of Adams, and 
asked bim if the policy had come back. He replied that South- 
worth had taken it to headquarters, and that it had not been re- 
turned. She went to Adams at another time, and offered to pay the 
premiums then due, as she did not wish the policy to lapse. 
Adams refused to take the money, for the reason, as assigned by 
him, that the policy had lapsed when Southworth took it away. She 
had never seen the policy since, and the premiums have not been 
refunded to her. At the time the policy was issued her husband 
was an agent of the company, and one Branch, who was assistant 
superintendent at Detroit, came to her, and asked her about having 
some of her friends insured. She said perhaps she would get her. 
father’s life insured, and finally she did so. Mr. Branch filied out 
the application. Her father at the time lived at Brussells, Ontario, 
and was 70.years of age. He was never examined by a physician, 
and for this reason the policy was taken up. 

It appeared from the testimony of Adams that he and Southworth 
came to Detroit together to examine into the condition of the 
agency there, and to take up and cancel policies taken, as this one 
was, without any examination of the insured person by a physician. 
He claims that Southworth sent the policy in question here to the 
company, who returned it to Adams, who delivered it to Frain, the 
husband of the plaintiff. Frain denies that it was ever delivered to 
him. There is nothing in the record before us to show that Mrs. 
Frain made any false or fraudulent representations to the company, 
or that she was in any way responsible for her father’s not being 
examined by a physician, as required by the rules of the company. 
The circuit judge held that there was no evidence tending to show 
t hat Southworth had any authority to promise on behalf of the com- 
pany to return the policy or pay back the premiums. But, if the 
testimony of the plaintiff is to be taken as true, she was innocent 
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of any fraud upon the defendant. She paid in good faith $59 in 
premiums. She delivered up the policy to one professing to act for 
the defendant. The evidence upon the part of the defendant shows 
that Southworth was sent by the company to Detroit for the express 
purpose of taking up and canceling just such policies as this; that 
he sent this policy to the compary, and presumedly the defendant 
‘was acquainted by him why it was so sent. If the plaintiff's evi- 
dence is true, she has never had the policy returned to her, or to 
any one for her; and her testimony and that of Adams, taken to- 
gether, shows that the company refuse to recognize the validity of 
the policy, yet has in its hands $59 that in equity and good con- 
science belongs to plaintiff, if she committed no fraud upon them in 
procuring the insurance. 

The case should have been submitted to the jury. Judgment is 
reversed, and’a new trial granted, with costs of this court. 

Sherwood and Champlin, JJ., concurred. Campbell, C. J., did 
not sit. 


COURT OF APPEALS OF NEW YORK. 


FERDON er at.,Ex’rs, Ev. ) 


US. ) 


CANFIELD.* ) 


A Tontine policy payable to others than the party insured, where the premi- 
ums are payable by the beneficiaries, cannot be assigned by the latter so 
as to affect the rights of the beneficiaries. 


A. & A. H. Fatton, for Appellants. 


Oscar Frissre, for Respondent. 
Rapat1o, J. 


Although the life of Samuel W. Canfield was the life insured by 
the policy, he was not the party assured thereby. His life was the 
subject of the insurance; but the contract does not, on its face, pur- 
port to have been made either with him or for his benefit, nor does 
he appear to have had any interest therein which he could assign. 
The policy recites that, in consideration of the representations made in 





gen 
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the application therefor, and of the sum of $1,009.25, payable in ad- 
vance by Catharine E. Canfield and six others, children of the said 
Samuel W. Canfield, who are expressly declared to be the assured, 
and of the semi-annual payment of a like premium, the society assures 
the life of the said Samuel W. Canfield in the amount of $25,000, and 
promises to pay the amount of said assurance to the said seven named 
children, in equal shares, in 60 days after due notice and satisfactory 
proof of the death of said person whose life is insured. Under this 
contract it is impossible to see how any assignment by the person 
whose life is insured can affect the rights of the parties to whom the 
amount of insurance is, by the terms of the policy, made payable, 
and who are therein declared to be the parties by whom the pre- 
miums are payable, and to be the parties assured. 

The plaintiffs claim under an assignment of this policy, made by 
Samuel W. Canfield to their testator; as collateral security for money 
loaned by him to Canfield; and the defendant claims under an assign- 
ment of the same policy from the children, who are therein described 
as the assured. No facts appear, either in the findings or the evi- 
dence, disclosing any equities on the part of the plaintiffs outside 
of the title claimed by them under the assignment by Samuel W. 
Canfield to their testator, and we are unable to perceive any founda- 
tion for theirclaim. The contract of the Equitable Assurance Society 
was not with Samuel W. Canfield, but, by its express terms, was with 
the assured, viz., his children. 

The claim is made, in the points of the counsel for the appellant, 
that by the terms and conditions of the policy (which was on the 
Tontine plan), in case Samuel W. Canfield should be living at the time 
of the maturity of the policy, the amount due was payable to him 
personally. Weare unable to find anything to that effect. The 
provision as to payment before death was that, upon 
the completion of the Tontine period, the legal holder or holders of 
the policy should be entitled, at their option, to withdraw in cash the 
policy’s share of the fund. The only provision under which it could 
be claimed that Samuel W. Canfield might in any event be entitled 
to draw anything is a subordinate one, to the effect that the legal 
holder or holders of the policy, on the completion of the Tontine 
period might, at their election, instead of withdrawing their share of 
the Tontine fund, continue the assurance for the original amount, and 
apply their entire Tontine dividend to the purchase of an annuity to re- 
duce the future premiums, and that, if in any year the amount 
derived from such annuity, together with the annual dividend on the 
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policy, should exceed the amount of premium due, the excess 
should be paid in cash to the said Samuel W. Canfield or assigns. 
It caneasily be surmised how the name of Samuel W. Canfield, instead 
ofthe assured, happened to be inserted in this clause, but it is quite 
unimportant to consider that matter, inasmuch as the contingency 
provided for never occurred. 

The counsel for the appellant also claim that the alleged assign- 
ments from the assured to the defendant in this actiqn were incom- 
plete, and, in some respects, invalid. But these objections, if well 
founded, do not help the case of the plaintiffs. If the defendant has 
not a valid assignment of the interests of the assured, the fund be- 
longs to them; but this does not improve the plaintiffs’ title. 

The order of the general term should be affirmed, and judgment 
absolute rendered against the plaintiffs on their stipulation, with 
costs. All concur. 


SUPREME COURT OF MICHIGAN. 


PENDLETON 
v8. 


ELLIOTT anv ANoTHER.* 


Tn a proceeding to foreclose a mortgage for $6,529.12, on a hotel-property, the 
evidence showed that the mortgage contained no stipulation requiring the 
mortgagor to insure for the mortgagee’s benefit ; that an insurance com- 
pany issued to the mortgagee a policy for $2,000 on his mortgage-interest 
in the building; that the hotel burned, and the insurance company paid 
the $2,000 to the mortgagee ; that the policy contained no provision that, 
in case of payment, the company would be entitled to subrogation. The 
evidence also showed that the whole course of the dealings of the parties 
was consistent with a memorandum indorsed on the application, that the 
assessments were to be paid by the mortgagor, and was inconsistent 
with the theory that the insurance was obtained by the mortgagee solely 
and exclusively for his benefit. 

Held, That the mortgagor was entitled to have the insurance-money applied 
in reduction of the mortgage-debt. 

Held, That the indorsement, if placed there by direction either of the mort- 
gagee or mortgagor, and assented to by the company, it not only pre- 
cluded the company from insisting on subrogation, but it was evidence 
that the insurance was intended for the mortgagee’s benefit, and of an 
agreement that the mortgagor should pay the assessments, and under 
the law the insurance in case of loss would have to be applied by the 
mortgagee in reduction of the mortgage-debt. 


* Decision rendered, November 10, 1887. 





LOWER COURT DECISION. 


SKIN POISONING AN ACCIDENT. 


Supreme Court of New York. 


BACON 
v8. 


UNITED STATES MUTUAL ACCIDENT ASSOCIATION. 


Death from a malignant pustule resulting from poison communicated from the 
skins of diseased animals is within a policy insuring —_ injury by 
external, violent, and accidental means, and excepting death by taking 
poison. 


LEaRNneED, P. J. 

The application refers to the certificate. The certificate to the 
application. The two explain each other, and show that the 
word “poison” therein is used in its ordinary meaning, of a substance 
taken internally, seriously injurious to health and often fatal to life. 
The word “taking” is omitted in the certificate, but not for any change 
of meaning. “Death by poison” is well undersood in ordinary lan- 
guage. It is a phrase which would never be applied to death from 
a rattlesnake’s bite, although that injects into the circulation what 
may be called a poison. In certain cases death comes from what is 
called “ blood-poisoning.” One who who dies from a bullet-wound 
may die of “ blood-poisoning ” but he does not die by poison in the 
ordinary sense of the word. The insured died from what is known 
as malignant pustule. This is produced invariably, according to 
the testimony, “by the infliction of angmal substance upon the body;” 
by the accidental deposit of this putrid and poisonous animal sub- 
stance. This is usually communicated from the bodies, or skins or 
hides, of animals which are suffering with the peculiar kind of dis- 
ease. The substance may be carried by the flies that have been 
feeding upon it. The disease may come by the application of the 

* Rep. in 44 Hun, 599, and 36 Alb. L. Jour., 7. 
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person himself of his hand, which has been in contact with the sub- 
stance to some abraded surface of his body. And the substance 
may be absorbed by the thin portion of lips though they are not 
abraded. Thus it appears that the cause of death in this case was 
a disease produced by the touching of an abraded part of the thin 
part of the lips with a putrid animal substance. * * * The 
means through which deceased came to his death were external. The 
positive testimony of the physician shows this. The putrid animal 
substance reached the body, not through the stomach or the lungs, 
but through the skin, the external covering. The cause was exter- 
nal as much as the crushing under a car or the bite of a rattlesnake 
would have been: Hill vs. Hartford Acc. Ins. Co., 22 Hun, 187. 
Next, were the means accidental? They cannot be thought otherwise. 
It is too improbable to suppose that the deceased intentionally put 
his hand, infected with putrid meat, upon his lip in order to produce 
death. If he had intended to commit suicide, this would not have 
been the mode selected. By whatever direct means the putrid sub- 
stance was brought into contact with his face, the contact must have 
been accidental: Mallory vs. Trav. Ins. Co., 47 N. Y., 53; Insurance 
Co. vs. Burroughs, 69 Penn. St., 43. The most difficult and perplex- 
ing point remains; were the means violent? Suppose the fact to 
have been that an insect which had been feeding on the putrid meat 
afterward alighted on the deceased’s face, and even pierced the skin, 
was this violent? Or suppose the fact to have been that the de- 
ceased himself placed his own hand, infected with this putridity, on 
his face, Was this violent? It may help us to understand the mean- 
ing put in this word “violent” by the defendant, if we examine some 
of the exceptions made by them. The certificate says that no claim 
can be made when death has been caused by lifting, over-exertion, 
sunstroke or freezing. Now, as these are made exceptions, it is rea- 
sonable to understand that without special exception, they would 
have been, within the language “violent” means. Yet sunstroke and 
freezing do not import physical violence any more than does drown- 
ing: Trew vs. Ins. Co., 6 H. & N., 845. We say a man dies a vio- 
lent death, without necessarily implying anything more than that he 
dies, not in the ordinary course of nature and disease. If by vio- 
lent is meant physically violent or forcible, then how great must be the 
force? Is it not enough, however small it be, if it produces death 
or bodily injury? A poisoned arrow may make a small wound, but 
if it produces death, is not that a death by violent means? A rattle- 
snake-bite may be hardly perceptible. It is hardly possible that this 
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certificate is to be considered as insuring against death from great 
violence, and not against death from a slight blow. There isan ex- 
ception in this certificate of “ self-inflicted ” injuries, but that must 
mean intentionally self-inflicted. It cannot be a self-inflicted injury 
when one accidentally stumbles and falls dcwn stairs, breaking his leg. 

So that even if this pustule came by the contact of the deceased’s 
own hand, yet it could not justly be called a self-inflicted injury. 
* * * And in deciding this, we think that the defendants, in 
their correspondence showed a correct view of the general princi- 
ples when they said that the death was not by accident but by dis- 
ease. That must generally be the distinction. This is an accident- 
policy. If the deceased died from disease, as distinguished from ac- 
cident, plaintiff cannot recover. If deceased died from accident, as 
distinguished from disease, he can. Now, undoubtedly, accidents 
and external injuries often produce death through the disorganiza- 
tion of internal organs, still, the accident is the cause. On the other 
hand, it is said that impure water taken into the stomach, or impure 
air into the lungs, causes fever. But these fevers are diseases, havy- 
ing their origin internally. They are not the results of accidents, 
But in this case there is just what the defendants evidently believed 
there was not, an external and accidental cause, and not an internal 
disease manifesting itself externally. Guided by this general view 
of the deaths and injuries against which the certificate was tended 
to insure, we think that this plaintiff should not have been nonsuited.” 
Landon and Mayham, JJ., concurred. Mayham, J., said: From 
this evidence the jury would have been authorized to have found 
that this injury which resulted in the death of the assured was pro- 
duced by external and accidental means. Could they also have 
found under this evidence that these means were violent within the 
fair meaning of the certificate? Vuolent, in its ordinary acceptation 
of the term, means not natural or spontaneous, not intentional, vol- 
untary, expected or usual. The degree of force is not always mate- 
rial. In this view of the case the bite of a fly or spider, or the sting 
of a bee, may be as well characterized as violent as the bite of a 
rattlesnake or the sting of a scorpion. It is not quite clear that the 
parties to this contract on either side, in making and accepting this 
certificate, intended to embrace this kind of violence, as a condition 
creating a liability under this policy, but it is a familiar rule of con- 
struction that unless the instrument clearly express to the contrary, 
words are to be construed in their ordinary sense, and applying this 
rule of construction to the evidence in this case, we do not see why 
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the cause of death was not from external, violent, and accidental 
means ; and we think the following cases substantially sustain this 
view. In Winspear vs. Accident Ins. Co. (42 L. T., N. L. Exch. 
Div., 900) the policy wass ubstantially like this in suit. The death 
was caused by assured falling in the water in a fit of epilepsy and 
drowning. It was held that it was a personal injury caused by acci- 
dental, external, visible means, within the intent of the policy, and 
that a recovery could be had. In Ins. Co. vs. Burroughs (69 Penn. 
St., 43) the court says if the injury be accidental, and the result of it 
is death, what matters it whether the injury it caused by a blow 
with a pitchfork or a strain in handling it? And they define an acci- 
dent as an event that takes place without one’s foresight or expecta- 
tion, an event which proceeds from an unknown cause or the unusual 
effect of a known, and therefore not expected, chance, casualty, or 
contingency, happening by chance or unexpectedly taking place, not 
according to the usual course of things, casual, fortuitous: Ins. Co., 
vs. Burroughs, 69 Penn. St., 43. In Mallory ys. Travelers’ Ins. Co. 
(47 N. Y., 53; s. c. 7 Am. Rep., 410) it was held that when the assured 
was found dead in a pond with a bruise upon his head, the jury 
might infer that if the wound did not produce death, but caused him 
to fall in the water where he was drowned, the death was produced 
by accident within the terms of an accident-policy, and this rule is 
not changed by the decision of the court of appeals in Searles vs. 
Manhattan Elev. R. Co., 101 N. Y., 661. The injury resulting either 
from the wound or drowning would be from external, accidental means, 
So in the case at bar, if we are to credit the undisputed evidence of 
Dr. Hanes, the injury was from accidental, external, violent means, 
within the definitions of those words, given above in the case 
cited. 
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ADJUSTMENTS BY UNAUTHORIZED COMPANIES. 


Supreme Court of New York—First Deparimenit. 


PEOPLE 
v8 
GILBERT.* 


Laws 1853, chapter 466, section 23, as amended by Laws 1875, chapter 555, 
places certain conditions with which it is necessary for foreign insurance 
companies to comply before they may do business within this State, and 
futher imposes the following restraint on the agents of such companies. 
**Nor shall it be lawful for any agent or agents to act for any company or 
companies referred to in this section, directly or indirectly, in taking 
risks or transacting the business of fire or inland navigation insurance in 
this State, without procuring from the superintendent of the insurance- 
department a certificate of authority stating that such company has com- 
plied with all the requisitions of this act which apply to such companies, 
and the name of the attorney appointed to act for the company.” By a 
further provision, a penalty is recoverable from any agent violating the 
section quoted. Held, that the adjustment of a loss was not within the 
purview of the statute; that the statute was meant to be beneficial in its 
operation to the people of this State, and that the agents of foreign com- 
panies not having complied with the requirements of the statute, were not 
thereby prevented from the adjustment of losses within this State, as this 
was merely paying obligations which had accrued. 





* Opinion by J., filed, May 13, 1887. 





